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ALEXANDER DONALDSON and JOHN WOOD, 


Bookſellers in EpinBuRGn, and JAMES MEUROSE, 
Bookſeller in KILMARNOCK, Detenders ; 
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Joan HivTon, Bookſeller in London, and ArrxanDER. 


"" MConocui»; Writer in Edinburgh, his Attorney, Pur- 
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ALEXANDER DONALDSON and JohN wood, 
Bookſellers in EDIx BURG, and JAMES MEUROSE, 
Bookſeller in KILMARNOck, Defenders; 3 
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Jonx HIx TON, Bookſeller in London, and AtEXAN DER 
M*CoNnocaie, Writer in r his eee Dot 
fuers. | N 
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BOUT the year 1732 the reverend Mr. Thomas Stack- 
houſe, vicar of Beenham, in the county of Berks, 
publiſhed a book, entitled. A new hiſtory of the 
a els Bible, from the beginning: of the world to * 
eſtabliſument of Chriſtianity, &c. 
A ſecond edition of this work was publiſhed by Stephen Auf- 
tin, bookſeller in London, who obtained a patent from his Ma- 
jeſty in the following terms: George, &c. To all to whom 
theſe preſents ſhall come, greeting : Whereas, our truſty. and: 
well- beloved Stephen Auſtin, of our city of London, book 
g ſeller, hath bumbly repreſented unto us, that he is now print- 
ing a ſecond edition of a work, entitled, A new hiſtory of the 
* boly Bible, from the beginning ef the world to the eftabliſhment:off 
- Gr fan WH) rw "up of the controverred queſtions, dilſenla- 
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This ſecond edition appeared about the year 1744. 


1 
tions upon the moſt remarkable paſſages, and à connection of prophane 
hiſtory all along; to which are added, notes explaining difficult texts, 
rectifying miſtranſlatiom, and reconciling ſeeming contradictiont; in 
two volumes in folio; compiled and written by our truſty and 
well-beloved Thomas Stackhouſe, maſter of arts, and vicar. of 


Reenham in our county of Berks: And whereas the ſaid Ste- 


phen Auſtin has informed us, that the ſaid work has been per- 
fected with great labour, ſtudy, and expence, and that the 
ſole right and title of the copy of the faid work (as now pu- 


bliſhing) is veſted in him, he has therefore prayed us to grant 


unto him, the ſaid Stephen Auſtin, our royal privilege and li- 
cence for the ſole printing, publithing, and vending the ſaid 
work for the term of fourteen years. We being graciouſly 
inchned to give encouragement to all works that may be of 


public uſe and benefit, and eſpecially to thoſe of this kind, 
which tend ſo much to the advancement of religion, and the 
general good of mankind, are pleaſed to condeſcend to his 
requeſt, and do, by theſe preſents, (as far as may be agreeable: 


to the ſtatute in that caſe made and provided) grant to the ſaid Ste- 
phen Auſtin, his heirs, executors, adminiſtrators and aſſigns, 
our royal privilege and licence for the fole printing, publiſh- 
ing and vending the faid work, during the term of fourteen years, 


to be computed from the date hereof, ſtrictly prohibiting 
and forbidding all our ſubjects within our kingdoms, and: 


dominions, to reprint or abridge the fame, either in the like 


or any other volume or volumes whatſoever, or to import, buy, 


vend, utter, or diſtribute any copies thereof reprinted beyond 
the ſeas, during the aforeſaid term of fourteen years, without 
the conſent or approbation ot the ſaid Stephen Anſtin, his 
heirs, executors, adminiſtrators, and afligns, by writing un- 
der his or their hands and ſeals firſt had and obtained, as they 
will anſwer the contrary at their peril: Whereof the commiſ- 
ſioners and other officers of our cuſtoms, the maſter, wardens, 


and company of ſtationers of London, and all other 'officers 


and miniſters whom it may concern, are to take notice that 
ſtrict obedience be given to our pleaſure herein ſignified. 
Given at our court of St. James's the eighth day of er 
1741-2, in the fifteenth year of our reign.? 
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Stephen Auſtin executed a will, by which he appointed his March 2c. 
wife to be his ſole executrix, and W to her his eſtate 
real and perſonal. 

Elizabeth, the widow of Auſtin, proved the will, and obtained 8 245 
adminiſtration of his effects. as 

Elizabeth afterwards married John Hinton, the purſuer, and Avzult ro,. 
is now deceaſed. | * 

Mr. Stackhouſe, the author, died in October 1752. 

About the end of the year 1765 Mr. Meuroſe compleated an 

edition of Stackhouſe's hiſtory in ſix volumes octavo, which he 
had frequently advertiſed in the newſpapers for two years pre- 
ceding; during which time he was employed in printing and 
publiſhing the work in volumes, without any challenge on the 
part of Mr. Hinton 
Mr. Meurole thinking there might poſſibly be lefs demand for 
that part of the work. which related to the Old Teſtament than 
for the: New-Teſtament part, kept the two ſeparate, making in- 
dexes for each, and printing more copies of the latter than of 
the former: But afterwards finding, upon trial, that the whole 
book went off equally well, he agreed with Mr. Donaldſon and. 
Mr. Wood, to reprint and publiſh ſo many copies of the firſt 
four volumes; (being the Old-Feſtament part) as, joined: to the 
copies. remaining of the two laſt, would make compleat fets.. 
This was done in 1767; when the book was advertiied: as for- 
merly, and ſtill no complaint made. 

No. earlier than 1770, Mr. Hinton without any previous no- 
tice, was pleaſed to bring this action before the Court of Seſſion, 
concluding againſt the defenders for reſtitution and damages, on: 
account of a ſuppoſed violation of his property, by printing and 
publiſhing ſaid work. He did not pretend to lay his claim up- 
on the patent, then confeſſedly at an end, or upon the ſtatute 
of Queen Anne, which was likewiſe out of the queſtion; but he 
endeavoured to maintain the concluſions of his action upon the 
footing of a common-law property in authors, innppe nc * ſta- 
tute, or of ſpecial grant. 

The cauſe having come before Lord Coalſton; o er the 
defenders moved an objection to the title; that, ſuppoſing the 
exiſtenee of ſuch a right in authors and their heirs or aſſigns, 
the purſuer in this caſe had produced no ſufficient evidence of 
a His, 
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his being either the heir or aſſignee of the anthor. To which 


it was anſwered, that the author having made over his copy- 


right to Auſtin, the allignee, and Auſtin having conveyed his 


| N effects by teſtament in favour of his wife, the ſame paſſed | 


jure mariti to Mr. Hinton, the ſecond huſband of Auſtin's Wi- 
dow ;. and conſequently this property, if it did at all exiſt, was 
now in the purſuer. The Lord Or dinary was of this opinion; 


and the objection to the title having been over-ruled, his Lord- 


ſhip. took the cauſe to report upon the merits, and ordered in- 
formations ; in obedience to which, this is kumbly offered for 
the defenders. | 

In general. they are to maintain, That, the law of this 
country acknowledges no perpetual monopoly in authors, or, in 
other words, no reſerved exclutive right to their works after pu- 
blication, ſucli as hath of late been contended for, under the 
name of literary property. | 


The ſubject is copious, and has of late been much handled. 


The defenders. would encroach greatly too far on the patience of 
your Lordſhips, were they to ſtate every thing that has been 
wrote and ſaid upon it. The plan which they propoſe, is, 

I. To inquire into the nature of this ſpecies of property 
claimed by authors, or rather by bookſellers; and to ſhow, 


that it is not founded in the general principles of law ; that it | 


is' not conſonant to reaſon: and that neither the intcreſt of ſo- 
gicty, the advantage of authors themſelves, nor any confideray 
tion of expediency or Police, are concerned in eſtabliſhing ſuch 
a property. 

II. To examine how far it is a ſpecies of property acknow⸗ 
ledged by the common lau of Scotland, independent of ſpecial pri- 
vilege and of the act of Queen Anne: Under which head, the 
defenders expect to ſatisfy your Lordihips, chat it is ſupported 


by no authorities or precedents with us; by no cuſtom; by no 
circumſtance tending to ſhow that ſuch a property ever e 


in Scotland. 

III. To conſider the act of Queen Anne, with its effect upon 
this queſtion. ö 

IV. With great deference, tb ſabmit a few obſervations. on the, 
law of England, which is ſaid to ſtand in favour of the excluſive 
right of authors, I TEN 27 K Sg nent © 
| | v. Shortly 
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© which the author of any work has in the combination of ideas 


e | 
v. Shortly to bring under view thoſe fpceial circumſtances of 


the preſe t caſe, which may have an influence upon the queſiion. 
I, "The aſſertors of literary property define it to' be, * A right l. Nature 


of literar 
property. 
produced by himſelf, and of which his book is compoſed,” It .- 
is not merely a property in the manuſcript, which is a tangible 
ſubſtance, capable of poſſeſſion ; but they are pleaſed to figure 
ſomething incorporeal and inviſible, in which that fort of right, 
called literary property, conſiſts. It is a right to the doctrine 
contained in the book; to a ſet of ideas, or modes of thinking. 
communicated by words and ſentences; and which carries. 
along with it the ſole Eg and power of diſpoſal even after 
publication. 

This jncerpevenl right, detached from any phyſical exiſtence, 
they expreſs by the word copy, or copy-fight and the benefit at- 
tending it when fold, they call copy money. The technical terms 
here uſed, are ot modern invention; and when we enquire into: 
the nature of the ſubject to which they are applied, we find no- 
thing real in it, nothing to which the character of R can 


either in language or in reafon be affixed. 


A man who puts his thoughts into writing, or who prints 
them, may keep hold of the volames, and call them his pro- 
perty : But this will not anſwer the purpoſe of thoſe; who con- 


tend for literary property, without ſuppoſing the matter of the 


book, or the ideas. and compoſition, to be the foundation of an- 
other kind of property, independent of the materials; and this. 
property we mult figure to be of fuch a nature, that it can ſub- 
ſiſt and be retained. by a poſſeſſion of the mind, after the ſubject 
of it is given away, and put under the power of others. T 4 
poſition is, That though the author diſpoſes of his edition, and . 
makes his work patent and public to the whole world, he never-. 
theleſs reſerves to himſelf a property in the literary compoſit ian, 
whereby he alone has the power of regulating all future publica- 
tions, and of Fritraäning others from tranſeribing or reprinting . 
his work. 

The ſmalleſt anal 88 Will 8 that the word property is 
here moſt erroneouſſy uſed. If it be any thing at all, it is not 
a property, but a monopoly, or right of prohibiting, others from 
doink what otherwiſe would be competent to them. Property 

8 B is 


4 1 
is defined to be, jn iu re; and there can be no property without 
A ſubject or corpus, to which it refers. Neither the definitions of 
property given by Puffendorff, Grotius, and other writers, nor the 
modes of acquiring it, do at all apply to this metaphyſical right 
which an author is ſuppoſed to have in his ideas after publica- 
tion. Such a right .is not capable of occupancy, of acceſſion, 
a tradition ; nor is it the object of any viſible poſſeſſion. Ideas, 
whether remaining in the mind, or expreſſed and publiſhed by 
word or writing, cannot be deemed property in a civil or legal 
{enſe. They are indeed proper to the perſon who conceived thoſe- 
ideas; but when they are called bis N it muſt be meta- 
phoricaliy, and not in a ſtrict ſenſe. 


Beſides, it has been well obſerved by writers on this ſubject, | 


That all men whole ſenſations are equally well ordered; ought 


to have the ſame perceptions. It will be extremely difficult 
therefore to afcertain whole ideas they originally were, or to ſay 


that they are proper to one man more tharr to another. Alf that 


can be faid of the matter is, That an ingenious and ſpeeulative 
man improves his intellectual powers more, and makes a better 
nle of them than his neighbours. But this eannot come under” 


the denomination of property, any more than the circumſtance 


of one man's blood circulating faſter than another” 8, or of N 


more expert in walking, riding, or fencing. 
I by the word property is meant, Fhat ſuch x man is the aurhoy 


of ſuch a work, 5. e. that the work is the reſult of his labour 
and ingenuity, in arranging a ſer of ideas, putting them into 
writing, and: cauſing them to be printed and publiſhed}; all this- 
may be very true, and fo far the author may be ſaid to be pro- 
prietor. But this is a definition which will be of no avail in the 
preſent queſtion; it is merely a "EY property, and an abu-- 


ſive ſignification- of the word. 
It may likewiſe be admitted, without hurt to che argument, 


that by publication the author is not diveſted of this ſpecies 
of propecty. He ſtill remains entitled to the character of au- 


thor ; he has a right to all the fame ariſing from that cha- 


for example, by denying that he is the author; ' ſuch perfon 


is guilty of an injury and liable to juſt cenſure; though he- 
cher eyen this offence would be actionable before a court of com- 


mon 


rafter ; and if any perſon attempts to rob him of that fame, 
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mon law, is far from being clear. A ſtory is told of one Simon 


Marius, a German, reſiding; at Padua, who having tranflated 


 inco Latin a book publiſhed the year before by Galilæo, cauſed 
his diſciple Capra to print it as his own. Galilzo complained of 
this to the Reformers of the univerſity of Padua, who very 
juſtly ordered Capra's book to be ſuppreſſed, and give ſatistac- 
tion to Galilæo for the injury done him againſt: the laws. of print- 
ing. It is plain, that the offence here conſiſted in the attempt 
to rob the author of his fame, by printing the book under a 


falſe. name; for as Marius was the tranſlator of it, he had clear- 


ly a title to publiſh his tranſlation, even according to the mo- 
dern ideas of literary property, had he done it fairly, and pub-- 
liſhed. it as the work. of. Galileo. It appears too, that the com- 
plaint was made, not to a court of common law; but to an ex- 
traordinary juriſdiction, erected for the puspoſo of regulating 
ſuch matters, and.of inquiring into literary frauds. Such lite> 

rary thefts are committed every day, and are known by the 


names of piracy and plagiariſm ; however contrary to good man- 
ners, it may be doubted it they are cognizable in courts of 


common. law.. , 


Burt the preſent queſtion is,, Whether,. after an author has 


publiſhed his work, he relerves a property. in it, whereby he can 
reſtrain all other men from tranſeribing, printing, or multiply- 
ing copies of, this work, which. falls into their hands, no injury 
being done to his character as author of the work, which: may af+ 
ford. him any. perſonal: ground of complaint? The CE In: 
ſhort is, Whether he has a retained: property in the words, fenti- 
ments, and, compoſition,. after having preſented. them to the 


public; or if, on. the contrary,. by the. very act of — 
he does not make them. common? by 4 


That he does make them common, and put it a 


all mankind to. copy, tranſeribe, and print them at pleaſure, is, 
with ſubmiſſion, al ſelf- evident. propoſition. He can have no hold 


of the ſentiments which he has publiſhed-;. he throws: them into 


the common ſtock ;, he quits.the poſſeſſion of his ideas, and allows 
every perſon to make of them what uſe he thinks proper. In cer- 
tain caſes, the law acknowledges a fpoſſeſſio auimi ; but here no 


fuch mental: poſſeſſion can be figured :. For the very purpoſe of 


publication is, to communicate the poſſeſſion to all mankind; 
and. this is the natural and neceſſary conſequence of the act. 


8 In: 


Pa 


* 1 
2 1 22 2 
1 Toa Co — 


1 
| 
F 
1 
* 
1 
Fi 
4 
| 
1 
} 


Tos? 


In vain (ſays Paffendorff} would we appropriate to ourſelves 
+ thofe things which others can enjoy without our conſent, 
and without our — in a condition to hinder them in any 
* ſhape.? 

By: publithing, whether gratis or for a valuable conſideration; 
the author gives his ſentiments and doctrine to the world at 
large; and there are not zermini babiles for ſuppoſing that he ſtill 
retains a power and control over them. If a proprietor of land 
gives off a road to the public, he cannot afterwards obſtruct 
that road, or hinder the public from ufing it. When an author 
1s out of poſſeſſion, by publiſhing his work, he cannot {till 
have a jus in re, or ſueh dominion over it as to limit the uſe of 
thoſe who came lawtully into - the poſſeſſion of what he has 
publiſhed. 

The purſuer ſays, That property in its juſt noſe compre- 
* hends the intereſt of a party in any thing which is capable 
of ownerfhip, whether corporeal or. incorporeal, fuch as his 
life, his labour, or his fame, and that the common law means 
to ſecure to him whatever he. has a juſt right to hold and en- 
joy. or whatever cannot be violated, conſiſtently with the 
* pe ace and happineſs of mankind, and that every man's feel- 
* ings can ealtly diſtinguiſh what falls under this idea.“ It is 
further obſerved, that the definitions of property given by 
* Grotins and other lawyers, are not adapted to the preſent 
* {tate of ſociety.” 

But it is plain, that the deſcriptions of property here ſubſti- 


„ 


* 


oy 


tuted, in place of thofe which have uniformly been adopted by 


lawyers, both antient and modern, are by much too lax and in- 
deſinito. In this way, every ſort of right, whether real or other- 
wiſe, whether connected with a corporeal ſubject, or merely art- 
ſing from contract, or founded in the ſtate of perſons, and in the 
duties which men owe to one another in ſociety : All theſe, ac- 
cording to the purſuer's definition, muſt come under the idea 
of property; ſo that if he has children, he niay ſay that he has 
a property in the obedience. which they owe him If he has 
a wife, the conjugal duties are his property :—lf a certain privi- 
lege is given him hy law, or by grant, of doing a particular 
thing, or of hindering- others from doing it, this he may like- 
wile! call * e In 7? every _ whatever may be 
| | brought 
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broug She Under this general denomtnation, and every legal” and 
Knohmn diſtinction 47 terms muſt” be given up, in order to an- 
ſwer, the purſuer's hypothelis. * 

But after. all, ſuppoſing. his. argtment were founded in cher 
propriety of language, and in the juſt ſignification of the words 
uſed by him, it would ſtill remain 76 prove his right of ownerſhip, 
which muſt mean an excluſive right, in a ſubject not under his 
power, VIZ. | a literary compoſition, which he himſelf has com- 
municated to "alt mankind” by publication. He neither has the 
poſſeſſion, nor enjoys the uſe of it, except in common with o- 
ther men, How then can he exerciſe this pretended property, 
or upon what foundation does it reſt? 

The difficulties of a retained ownerſ#ip in a publiſhed com- 
poſition, are ſo great and ſo obvious, that the aſſertors of lite- 
rary property have been driven to ſuppoſe, that there is ſome 
implied contract in the act of publication, by which it is under- 
ſtood, that only a limited uſe is conveyed, and that purchaſers 
are not to multiply copies for their own benefit. But if there 
is ſuch an implied contract in the nature of the tranſaction, it 
maſt be juris gentium, it ought to obtain every where, and we 
would have ſeen it eſtabliſhed and enforced in all ages, at leaſt 
ſince the invention of printing. On the contrary, no notice 
has ever been taken, either by lawyers or by authors, of any 
ſuch contract; no action has ever been ſued upon it; and at 
this day, it would ſound very ſtrange in the courts of France, 
Holland, or other countries, were an Engliſh author to ſue for 
breach of contract on account of his works being republithed 
there by perſons who never had any contract With him. 

When an author, or bookſeller, ſells a rinted” copy of His 
book, he does not ſtipulate with the purchaſer that he Katt only” 


make this or that ule of it; q and, in particular, that he ſhall not 


tranſcribe, or multiply copies. No title- page ever bore, that 
the book was ſold upon condition that the purchaſer ſhould not 
write or. print it over again. No bargain of this Kind ever was 
expreſſe d, and none can be implied, as the put chafe is made 
without any reſervation; and it would Ee - 4 the conifiron' 


5 implication. , The diffuſion of learning! is a matter lof 
| concern; an it might be a means of obſtrucing this; Af 
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* In vain (fays Puffendorff) would we appropriate to ourſelves 
+ thofe things which others can enjoy without our conſent, 
and without our 0 in a condition to hinder them in any 
ſhape. 
93 whether gratis or for a valuable oonſideratlon; 
the author gives his ſentiments and doctrine to the world at 
large; and there are not termini habiles for ſuppoſing that he ſtill 
retains a power and control over them. If a proprietor of land 
gives off a road to the public, he cannot afterwards obſtruct 
that road, or hinder the public from uſing it. When an author 
is out of poſſeſſion, by publiſhing his work, he cannot ſtill 
have a jus in re, or ſuch dominion over it as to limit the uſe of 
thoſe who came lawtully into the poſſeſſion of what he has 
publiſhed. 
The purſuer ſays, That property in its juſt &nſe confipre- 
« hends the intereſt of a party in any thing which is capable 
of ownerſhip, whether corporeal or. incorporeal, ſuch as his 
life, his labour, or his fame, and that the common law means 
to ſecure to him whatever he has a juſt right to hold and en- 
joy. or whatever cannot be violated, conſiſtently with the 
* pe ace and happineſs of ' mankind, and that every man's feel- 
* ings can eaſily diſtinguiſh what falls under this idea.“ It is 
further obſerved, that the definitions of property given by 
Srotius and other lawyers, are not adapted to the preſent 
« {tate of ſociety.” | | | 
Bar it is plain, that the deſcriptions of property here ſubſti- 
tuted, in place of thofe which have uniformly been adopted by 
lawyers, both antient and modern, are by much too lax and in- 
definite. In this way, every-ſort of right, whether real or other- 
wiſe, whether connected with a corporeal ſubject, or merely ari- 
ſing from contract, or founded in the ſtate of perſons, and in the 
duties which men owe to one another in ſociety: All theſe, ac- 
cording to the purſuer's definition, muſt come under the idea 
of property; ſo that if he has children, he may ſay that he has 
a property in the obedience which they owe him :—Tf he has 
a wife, the conjugal duties are his property: —!lf a certain privi- 
lege is given him hy law, or by grant, of doing a particular 
thing, or of hindering: others from doing it, this he may like- 
wie call his dre In de every right whatever may be 
| | brought 
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brouz nds this general defromtnation, and every legal and 
Kno diſtinction of terms muff be siven up, in order to an- 
ſwer, the purſuer's 8 hy pothelis. r 

But after all, ſuppoſing. his argument were founded in the 
propriety of language, and in the juſt” ſignification of the words 
uſed by him, it would ſtill remain 76 prove his right of ownerſhip, 
which muſt mean an excluſive right, in a ſubject not under his 
power, viz. a literary compoſition, which he himſelf has com- 
municated to all mankind by publication. He neither has the 
| poſſeſſion, nor enjoys the uſe of it, except in common with o- 
. ther men. How then can he exerciſe this pretended property, | 
or upon what foundation does it reſt? 

The difficulties of a retained ownerſ#ip in a publiſhed com- 
poſition, are ſo great and ſo obvious, that the aſſertors of lite- 
rary property have. been driven to ſuppoſe, that there is ſome 
implied contract in the act of publication, by which it is under- — 
ſtood, that only a limited uſe is conveyed, and that parchaſers 
are not to multiply copies for their own benefit. Bur if there 
is ſuch an implied contract in the nature of the tranſaction, it 
maſt be juris gentium, it ought to obtain every where, and we 
would have ſeen it eſtabliſhed and enforced in all ages, at leaſt 
ſince the invention of printing. On the contrary, no notice 
has ever been taken, either by lawyers or by authors, of any 
ſuch contract; no action has ever been ſued upon.it; and at 
this day, it would ſound very ſtrange in the courts of France, 
Holland, or other countries, were an Engliſh author to ſur for 
breach of contract on account of his works being republithed: 
there by perſons who never had any contract Wihkirhin HT 

When an author, or bookſeller, ſells a printed copy of tie 
book, he does not ſtipulate with the purchaſe ef that he Man only” 


: make this or that ule of it; and, in particular, that he ſhall not 
: tranſcribe, or multiply copies. No title-page ever bore, that 
r the book was ſold upon condition that the purchaſer ſhould not 
0 write or print it over again. No barg ain of this kind ever was 
expreſſed, and none can be im pied, as the pufchafe is made 
q without any reſervation; and it! Neid be "ap Nin the common 
i principles of law, as well as public g good, to Heal rhe Fre 
N right lt implication. |, The diffuſion of learning is a matter of 
4 general concern; and it might be u means of obſtructing this. If 
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any perſon who has bona fide acquired as his own property either 
a written or printed copy of a book, might not tranſcribe, print 
and circulate ſuch book at his pleaſure, A prohibition to mul- 
tiply copies can no more be inferred, than a prohibition to lend 
toa friend, or to keep a circulating library ; by which, as well 
as by multiplying, the profits of the firſt publiſher may be a- 
bridged. 
The purſuer ſays, why ſhould an author forfeit the right 
of printing his own work, by the firſt publication ? and Thy 
ſhould ir be ſuppoſed, that when one purchaſes a printed co- 
y of a book for a few thillings, he has thereby acquired the 
0 of repriming and ſelling that work? The anſwer has alrea- 
dy been given. The author forfeits no right which he could 
poſlibly retain, and the purchaſer of the book is entitled to be- 
tlow his labour upon it, cither by copying, printing, or in any 
other ſhape he thinks proper, unleſs reſtrained by ſpecial autho- 
rity ; in the fame way as the purchaſer of a table or a chair is 
at liberty to make as many other tables cr chairs exactly ſimilar 
to it as he ſhall think fit, either for his own uſe, or for ſelling 
to others. 

So far from being againſt the nature of the tranſaction, it is 
plain, that ſuch multiplication is moſt agrecable toit; nay, is. 
the very thing which every author muſt be ſuppoſed to have in 
view by the act of public tion. For every author who brings. 
forth his ſentiments into the world, mult be underſtood to mean, 


that thoſe ſentiments ſhould be propagated; and therefore the 


perſon who is moſt aſſiſting to him in this, by multiplying co- 
pies, is the perſon to whom the author is, or ought to be, moſt 
obliged. He does him the greateſt of all favours, by diftribut- 


ing his work, aid conſequently ſpreading his fame. This is the. 


true light in which the matter ought to be viewed by authors: 
For as to the paltry conſideration of copy-money, (the late in- 
vention, not of authors, but of bookſellers), it is plain, that 
whatever an author may be entitled to upon the firſt publication, 
he has no foundation in reaſon, or in the nature of the thing, 
to expect that this ſhould be repeated, after the book is no lon- 
ger under his power. 

It was ſaid, that a literary compoſition does certainly remain 


under the ſole dominion of the author, till he thinks proper to 
publiſh- 
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4 publiſh it; and if ſv, why ſhpuld he loſe this property by the 
K act of publication ? 
1 The diſtinction is extremely obvious. Before publication, he 
ſi has the manuſcript in his pocket; he may exclude all others 
8 from ſeeing it, or may throw it into the fire. The manuſcript 
is as much his property as a table, or a chair, or any move- 
t able belonging to him. Of courſe the ſentiments and doctrine, 
y/ which are only to be found, either in his own head, or in the 
2 manuſcript, muſt be under his power, being not communicated 
© to others, Even afcer publication, the original writing may 
bs continue under his power; and any perſon who opens his ca- 
4 binet, and takes it away, may be puniſhed as a felon. But the 
2 author's dominion over the ſentiments and compoſition is at 
y an end by the publication; it could not in nature ſubſiſt any 
A „ Fonger. 
8 The author may avail himſelf as much as he pleaſes of the 
r property of his manuſcript ; but it is denied that he has any 
g property in the ideas thereby conveyed, further than that he coulc 
have retained them in his mind; or, when formed into a: literary 
8 compofition, could have ſhut up this in his cabinet; which no 
's. more conſtitutes him the proprietor of the compoſition, conſider- 
n ing it as an intellectual conception, than a man can be laid to- 
8. be propricror of a good thought, or of a witty ſaying. He is the 
14 author of it, but not the proprietor ; and as foon as he divulges it 
e to the world, he gives up his words and thoughts to the public; 
- he cannot pothbly recall them, nor can he hinder any perton 
ſt from repeating and ſpreading them at pleafure. It is inaccurate 
t- to ſay, that the author 4% his property by publication. He on- 
e ty makes his ideas common; he delivers his compoſition to the 
public; and puts it in the power of every individual who gets 
1 this publication inte his hand, to make any uſe of it he ſhall: 
it think proper. There is only one caſe in which it can be figur- 
1, ed that an author retains the excluſive enjoyment of his ideas, 
>, || after having publiſhed'them, viz if he writes in art unknown 
1. language, or character invented * himſelf, and which he alone 
can decypher. At the ſame time even there, ſuppoſing any 
n perſon into whole hands the book has come, ſhould take a fancy 
0 to den e its, what power has the author to-hinder him? 
— +44 „ Fa d An 11916 3897 Allowing: 
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Allowing that the word prepertiy could, in the ſtricteſt ſenſe, 
be applied to this ſort of incorporeal eſſence called compoſitions. 
where is the. difficulty in ſuppoſing, that, before publication, 
this property remains, with the author; and chat, after publica- 
tion, it becomes communicated to thoſe who purchaſe his book ? 
Take the caſe of a man who deals. in horſes, and who has a 
ſtud for the purpoſe of breeding. This man may keep the 
whole produce to himſelt, without ſale or communication to any, 
perſon; but if he chooſes to do the contrary, is it not plain that 
every perſon who buys from him, muſt have the power of mul- 
tiplying the breed, unleſs ſpecially reſtrained by law, or paction? 
The fame thing holds with regard to the inventor of a machine, 
the raiſer of a new ſpecies of grain, the diſcoverer of a noſtrum, 
or of any ſecret. art. In all ſuch caſes, the act of publication 
muſt make an eſſential difference; and why it ſhould riot. make 
the fame difference in the article of books, the defenders cannot 
ſee. While the inventor retains his diſcovery to himſelf, or the 
author, his ideas, it is plain that none other can interfere in the 
uſe or practice of what is known to none but him; but when 
the ſeeret is once diſcovered, and the ideas are publiſhed, every 
perſon is at liberty to take benefit from them, where no lawful 


impediment occurs. 


It was: ſaid, That literary property was attended with the eſ- 
ſential qualifications of other property; for that it was uſeful to 
mankind, and was capable of having its poſſeſſion aſcertained. 
I by this it is meant, That the publiſhing books is uſeful to 
Dia" 45 the defenders ſhall not diſpute the propoſition: But 
they cannot admit, that a reſerved excluſive property after publi- 
cation, would either be abt to mankind, or eaſily aſcertained 
by poſſeſſion. 

If there be ach a a aroper ty, it is of all 3 the moſt whimſi- 
cal: For it may be taken away entirely from the owner, by only 
adding a little to it, or improving it; for example, by repub- 
liching with notes, or, tranſlating it into; another, language, or 
making a few alterations here and there, fill preſerving che ſub- 
ſtance of the ideas. 

Further: If it be a property, it is 838 in this, that no 
creditor ever attached it, nor is it capable ot being attached: F or 
one of the great arguments uſed in favour of a reſerved right in 
the author, is, That it is fit he ſhould judge when to publiſh, and 


when 
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when not; that he ſhould not only chuſe the time, but the 


manner of the publication; how many and what volumes; 
what type; and to whole care he would truſt the accuracy and 
neatueſs of the impreſſion; in whole honeſty he would confide, 
not to put in additions, Oc. At this rate, it becomes a res Mere 


facultatis in the author, though he has once publiſhed his work, 


whether he will ever allow a {ccond impreſſion of it to be made 
or not. All theſe things he, or the perſon whom he truſts, muſt 
alone judge of: And therefore, though the argument ſuppoſes 
him to have a .perpetual hereditary right in this literary compo- 
ſition, beneficial to himſelf, and excluſive of all others; yet it 


is a right which no creditor can lay his hand upon, becauſe inbæ- 


ret. ofſibus of the author, or the perſon to whom he gives it. 
Suppole the author dies before publication, and the manu- 
ſcript is found in his repoſitories, .the paper may no doubt be 


conſidered as executry; but how is the property in the compoſi tion 


to be diſpoſed of? If this is to yield a perpetual revenue, or to 
be the ſubject of future profits at every publication, it ought by 
the law of Scotland to be accounted as heritage; ſo that here will 
be a queſtion not caſily relolved between heir and executor. 
And with reſpect to creditors, it may be aſked, can they force 
the repreſentatis es of the author to publiſh and republiſh this 
work, in order to enlarge the fund for their payment? Can they 
arreſt the ideas or adjudge them ? Perhaps the author had no 
intention to publith this work ; pollibly it contains ſomething 
eriminal, or of a bad tendenox. is it in the power of ereditors, 
by attaching the manuſcript, to publiſh it contrary to the will of 
his heirs, and. chereby to bring infamy on the author's name and 
family ? It may further be aſked, whether the author's: ſon, by 
publiſhing. bis father's manuſcript, would ſuhjetct himſelf in A 
pallive title ta creditors? Theſe, and other difliculties, would re- 
ſult from eſtabliſhing this imaginary property. 

To ſay, That a literary compoſition 1 is of common utility, aud 
therefore ſuſceptible. of property, is quite incoucluſive. Light 
and air are of common utility; and yet no derten conſider- 
ed them as the ſubject of pr eri. 

A more plauſible argument is, That an author is juſtly. entit- 
led to all the benefit ariſing from the labour of his mind; and 
that literary compoſitions being the produce of ſuch labour, it is. 
wrong to interfere with him in reaping the profits of it. 


To 
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To this it is anſwered, in the firſt place, That the wronghere 
ſuggeſted, depends entirely on the extent and duration of the 
author's property; and it is the violation of that property that 
muſt alone conſtitute the injury. If bis property be at an end, 
no injury is done him; and the queſtion therefore returns, Whe- 


ther, by the act of publication, the author himſelf did not make 


his work common? That this is the caſe, has already been ſhown ; 
it is implied in the very word PRPVICATION; and in the nature of 
the act itſelf. | 

24ly, It will be conſidered, that in order to give the extraor- 
dinary benefit here contended for to authors, the natural rights 
of others muſt be abridged. A perſon who copies or reprints a 
book which he acquired without any limitation, does no more 
than exerciſe a legal right; and however we may lean to lite- 
rary merit, the property of other men is likewiſe entitled to- 
protection. Tf the author himſelf has laid his work open, and 
has acquired all the fame ariſing from it, and even the profits of 
the publication, can he complain of the natural conſequences of 
publication ? He may, if he pleaſes, republiſh, and reprint- his 
work; but he has alſo put it in the power of others to do the ſame; 
and this being his own act and deed, he cannot ſay that he is 
injured. 

34ly, Though it may be true, that the Wen and ſervices of 
an author often merit pecuniary reward as well as reputation, 


the queſtion is, Whether this ought to be infinite, and without 


end; or if the advantages attending a firſt publication, are not, 
for the moſt part, fully adequate to the purpoſe ; and if it would 
not be highly detrimental to the public, were not fome bounds 
ſet to this ſuppoſed equitable claim? The man of genius and ſtu- 
dy ought, no doubt, to have ſuitable encouragement ; but this 
muſt be limited by the general 9 and by a proper attention 
to the rights of others. 

That an author ſhould have the ſole diſpoſal of his original ma- 
nuſcript, and ſhould enjoy the profit which naturally attends the 
act of making it public, is certainly moſt reaſonable. Accor- 


dingly, every author has this in his power; and it is 17 poſſible 
to diſpute it with him, becauſe he may refuſe to make it public, 
and may deftroy his manuſcript, if not previouſly infured of a 
Sir Weiter in oeliroyed the ma- 
| nuſcript 


fuirable encouragement. 
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nuſcript-of the ſecond volume of his. hiſtory, becauſe his book- 
{eller cold him he had loſt upon the firſt ; and every author may 
do the ſame. 

If he chooſes to publiſh his work, he has the further adyan- 
tage accruing from the reputation of it, which may often be con- 


ſiderable, even in a pecuniary view. A phyſician writing ably 
upon his profeſſion, may advance his reputation, and conſe- 
quently his practice; a lawyer may do the ſame; and even thoſe 
who apply themſelves to hiſtory, to poetry, or to belles lettres, 
have generally met with patronage and ſupport from rich and 
powerful men, according to the merit of their works. This was 
of old, and this ought ſtill to be, the true idea of an author's 
profit; and it is an idea far ſuperior to the modern invention of 
copy-money : An invention which has tended much to degrade 
the author's character, and to render him ſubſervient to book- 
ſellers and printers. 

At the ſame time, the author may likewiſe, if he pleaſes, have 
his copy-money, if by this is meant the immediate pecuniary profits 
ariſing from the act of making his book public, Nay, he may 
He may, by the eſtabliſhed practice in 
this and all other countries in Europe, have a ſpecial excluſiv ide 


privilege for a certain limited time, which will ſecure bim in rea- 


ſonable profits, if the work is entitled to any. The only queſ- 
tion is, Whether he ſhould not only have theſe advantages, but 
ſomething farther? Whether he ſhould have a renewal of copy- 
money upon every ſubſequent publication without end, alchongh, 
by the firſt act of publication, he has put the book, i. e. the ſen- 
timents and compoſition, entirely out of his power, and com- 
municated them to the public? Or, in other words, Whether, at 
the ſame time that he publiſhes his book, he 1s underſtood nor to 
have made it public, but reſerved to himſelf an excluſive poſ- 
ſeſſion and power over it. A little attention will ſhow, in the fir 
place, That it is impoſſible to give way to ſach contradictions. 


_ 2dly, That it would be no advantage to authors to go into them. 


Indeed it is remarkable, that the claim of literary property has 
ſcarce ever been inſiſted in by authors; and is almoſt confined to 
a particular ſociety, even of bookſellers, viz. thoſe of London. At 
the ſame time, it is a queſtion in which regularly the bookſellers 
ought to have no concern: F or when a bookſeller purchaſes any 

work 
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work from an author, he can adapt his price to the extent of the 
denefit which he acquires; and he can no more complain chat 
the monopoly is not perpetual, than a perſon, who takes the 
leaſe of a farm, can complain, that his leaſe is only to endure 
for a certain period. 

Beſides: It is well known, that every book or manuſcript is 
purchaſed upon the preſumption, that there will be an immedi- 
ate call for it. Few bookſellers can afford to fink their money, 
even for certain returns, if they are very diſtant, much lefs would 
the uncertain cliance that a book will continue ſaleable for ever, 
although the perpetnal monopoly were fixed, go any great 
length in enhancing the price. No bookſeller ever purchaſes n 
book, without calculating that 'he is to be indemnified, and tb 
have profit upon rhe firſt, or at furtheſt the ſecond edition; and 
every perſon converſant in this matter knows, that the London 
bookſellers give an author very little more for the abſolute dif- 
poſal of the manuſcript, than for one large impreſſion. Neither 
would they give more for a perpetual right, were it to be aſcer- 
tained, than for the terms allowed by the ſtatute of Queen Anne, 

The eſtabliſhing a perpetual monopoly, therefore, would 'be 
of -no benefit ro authors ; and it 1s plain, that bookſellers have 
no pretence of claim to ſuch a monopoly. Their profits have 
always been much beyond thoſe of an author; and it would not 
only be againſt juſtice, but moſt detrimental to the public, to 
extend their advantages any farther. One conſequence would 
be, that the bookſeller, being freed from all rivals in the price, 
paper, correctneſs, or any other part of the good execution of 
the work, would think himſelf at liberty to ſerve the public in 
all theſe reſpects as he chooſed. The execution would therefore 
be inferior, and the price very high. In this laſt article, the 
London bookſellers have of late g Bone to a moſt extravagant pitch. 
In every kind of commerce, and in every art, there ought to be 
a competition. Without this, induſtry will not proſper ; and any 
monopoly or reſtrairit mult nouriſh tyrants, to oppreſs the coun- 
try, and to annihilate ingenuity. The more uſeful any inven- 
tion is, the more grievous the monopoly muſt be. 

5 Beſides, it was well obſerved by a late honourable perſon in Eng- 
land, That he could never entertain ſo diſgracetul an opinion 
C of. learned men, as to imagine, that nothing would iuduce them 


to write, but an abſolute perpetual monopoly: That he could 
| : not 
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i not believe they had no benevolence to mankind ; no honout- 
able ambition of fame; no incitement to communicate their 
knowledge to others; but the molt avaricions and mercenary 
motives. From authors ſo very illiberal, the public would hard- 
ly receive much benefit.“ 

Another effect of making books a monopoly would be to en- 
rich a few book(ſcllers, at the expence of the whole nation; a con- 
ſequence already too much felt from the temporary excluſive 
privileges by patent, and from the act of Queen Anne. The de- 
tenders have been aſſured, that the bookſellers in London have 
by ways and means engroſſed, or attempted to engroſs, many 
of the moſt valuable books, both ancient and modern, under the 
ſpecious colour of having purchaſed the copy-rights from the au- 
thors either immediately or by progreſs; and that, when rzew 
works are produced, eſpecially in Scatland, hey combine tagether to 
put a negative on the ſale of them, if they are not placed under 
their immediate protection. One inſtance of this was Mr. Hame's 
Hiſtory, Vol. I. It is even aſſerted as a fact, That in the year 
1759, they entered into articles of agreement, and bound them- 
{elves under ſevere penalties, not to keep in their ſhops any 
Englith books whatever that had been reprinted in Scorland : 
That they raiſed a large ſubſcription for employi:ig perſons to 
ſearch for ſuch books, and for proſecuting thoſe who ſhould 
tranſgrels their reſolution; and allo wrote circular letters, threa» 
tening the country bookſcHers, if they dealt in Scots editions: 
That, in other words, the London booktellers claimed to them- 
ſelves, and reſolved to aſſert, the ſole privil: ge of printing * 
publiſhing all Englith books. 

The-conſequences to the public, and particularly to ee 
are extremely injurious. Iuſtances could be given of publica- 
tions, even of works compoſed by Scotchmen, which ought to 
have been fold at one-fourth of the price put: an. them by the 
London bookfellers. This is a ſerious matter to the country, and 
will ſoon prove ſo to authors themſelves, if the book-trade is car- 
ried on by a few hands, who will be enabled to dictate their 
Own terms. 

Mil tons Paradiſe Loft was ſold by the author to a bookſeHer in 
London for 1g J. Sterling, the notion of perpetual copy-right 
not having then taken place. From this circumftance of being 
originally puhlihed by a London bookicller, the gentlemen af 
F815 44 : E that 
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that profeſſion, now in London, draw an inference of perpetual 
excluſive right to themſelves in this book, which has already 
produced to them many thoufands of pounds; and, if the doc- 
trine of literary property were to be eſtabliſhed according to their 
ideas of it, there is hardly a book extant in the Engliſh lan- 
guage, which might not in the ſame way be claimed by them. 
The trade of printing, bookſelling, and paper-making, would in 
effect be knocked up in every part of the iſland, except London; 
for the moſt of the capital books being firſt publiſhed in London, 
the whole buſineſs would be there carried on. 
The right of ſuppreſſion, is another dangerous though necefs 
fary conſequence of the doctrine of literary property. —Suppoſe 
the heirs of Napier of Merchiſton ſhould inſiſt to deprive man- 
kind of the uſe of the logarithms invented by their predeceſſor, 
and on which navigation ſo greatly depends, would not ſuch an 
attempt be alarming to ſociety? Yet the author and his heirs are 
{aid to be the only judges of this. A perſon mitchievouſly in- 
clined might buy up copy-rights, in order to ſuppreſs them. 
Let it be ſuppoſed, that the pretended copy-rights of Milton, 
Shakzſpear, Locke, Newton, and all the beſt authors preſently 


claimed by the London bookſellers, ſhould happen in the courſe of 


time to be brought to fale, and purchaſed perhaps by a book- 
ſeller in Aberdeen, or in the Orkneys, who, in conſequence of 
their own doctrine, would for the future have the ſole regulation 
and diſpoſal of theſe works, it may be aſked, would the London 
bookſellers truſt to the Aberdeen or Orkney bookſeller for ſup- 
plying the Engliſh market? Ic wonld certainly appear hard to 
every Engliſhman, to ſee his country deprived of the right of 
printing her beſt authors. It would be faid, that theſe great 
men did not write merely to get a little pittance to themſelves 
or their families, but to enlighten mankind; and that the race 
of bookſellers, - after being indemnified a hundred times over, 
had no right to deprive their country, or prevent the public, 
from having the full benefit of ſuch uſeful works; that England 
had the beſt right to poſſeſs and enjoy the writings of thoſe great 
men to whom ſhe had given birth, education, and protection, 
and was not for ever to be at the mercy of a Scotch bookſeller. 
\ Beſides: The eſtabliſhment of fuch a perpetual monoply, 
would be attended with endleſs confuſion and litigation among 
anthors on bookſellers themſelves. The work of the mind, or 
what 
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what is called the dodrine, is ſaid to be the foundatiomof the. au- 
thor's claim of property. Now, if this be the criterion, many: 
will be found who have no pretence of right, and yet whole 
works are very uſeful to the public. In the firſt place, All edi- 
tors who only publiſh the works of others, cannot plead this 
title. Then, all authors who give us nothing new, 'are in the 
ſame ſituation. The follower of any ancient or modern ſect of 
philoſophy, who only utters the doctrine of his maſter, can- 
not be ſaid to publith his own ideas, or to furniſh any original 
compoſition. A tranſlator does not add a ſingle idea. The pu- 
bliſher of a newſpaper only tranſcribes. The compiler of a dicti- 
onary, of a grammar, or of the rudiments of a language, will 
generally be much in the ſame ſtate. ——— 

Ir may often happen too, that different authors, writing upon 
the ſame- ſubject, have the ſame reaſonings. Can the author 
who publiſhes firſt on that ſubject, exclude all others from uſing 
the ſame ſet of words or ideas? Certainly he cannot. Suppole 
two different men compole tables of intereſt; if both their 


calculations are exact, they-muſt, according to the rules of arith- 


metic, turn out to be the fame, This obſervation will apply 
to moſt kinds of tables or calculations, as on life-annaities, loga- 
rithms, almanacks, &c If the firſt publiſhers of any ſuch works 
were to have a perpetual monopoly, how abſurd would ſuch a 
poſition be, and how unjuſt to the reſt of mankind ! 

Further : If this idea of property, in compoſitions of the mind, 
is at all gone into, it is difficult to ſee where we are to ſtop. The 
author of a ſong, or of a piece of muſic ; the perſon who makes 

a ſpeech 1 in public, or who whiſtles a tune, will have the ſame pro- 
perty in his compoſition, and may equally inſiſt in lawſuits againſt 
every one who pretends to borrow from, or to repeat after him. 
A lawyer may be proſecuted for copying authorities, and for 
taking arguments from the ſuggeſtion of others ; yet he would 
not otherwiſe do Juſtice to his cauſe. 

It is entertaining however to obſerve, what ſhifts the Engliſk 
bookſellers and publiſhers fall upon, to evade their own doctrine. 
They ſuppoſe an author's works to be part of his eſtate, tranf- 
miſſible to his heirs and aſſigns for ever; yet any third perton, 
unconnected with, the author, and deriving no right from him, 
may lay hold of this. property, and transfer it to himſelf, by on- 
iy making a few inſignificant criticiſms, in the form of notes; 
OC 
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or perhaps correcting the text, by the addition of ſome words 
and commas. Shakeſpear's works have been publiſhed by a num- 
ber of perſons in England ; by Mr. Rowe, Mr. Pope, Mr. Theo- 
bald, Sir Thomas Hanmer, Mr Samuel Johnſon, &c. and if we 
can believe what theſe critics ſay of one another, their alterations 
are oftener for the worſe than the better “; yet, bad as they are, 
they carry along with them a property in the book thus manu- 
tactured, and each critic becomes proprietor of a work which he 
never was capable of writing. In this way, not only the works 
of Shakeſpear, but thoſe of Spenſer, Ben Johnſon, Butler, Mil- 
ton, &c. have been appropriated by different commentators. 


* © Mr. Rowe (ſays Dr. Warburton) was fo utterly unacquainted with the whole buſineſs 
© of criticiſm, that he did not even collate or conſult the firſt editions of the work he un- 
s dertook to publiſh.” The ſame character is given of Mr. Rowe's edition by Theobald. 
And Jotinfon ſays, Mr. Nowe feems to have thought very little on correction or expla- 
nation, but that our author's works might appear like thoſe of his fraternity, wich the 
* appendages of a life, and recommendatory preface.“ | Ky 

Mr. Pope (ſays Theobald) pretended to have collated the old copies, and yet feldom 
* has-correfted the text, but to its igjury.— I know not tſays Johnſon) why Mr. Pope 
is commended by De. Warburton for diſtinguiſhing the genuine from the ſpurious plays, 
In this choice, he exerted no judgment of his own; the plays which he received, were 
„ .given by Hemings and Condel, the firſt editors.” ER 
. ** Mr. Theobald (ſays Dr. Warburton) wanted ſufficient knowledge of the progreſs and 
various ſtages of the Engliſh tongue, as well as acquaintance with the peculiarity of 
© Shakeſpear's language, to underftand what was right; nor had he either common judg- 
"4 ment. to fee, or critical ſagacity to amend, what was manifeſtly faulty; hence ne ge- 
„ nerally exerts bis conzectural talent in the wrong place.“ —“ Theobald (ſays Johnſon) 
„% Un a man of narrow comprehenſion, and fmall acquifitions, with no intrinlic iptendor 
% of genius, with little of the artificial light of learning, but zealous tor minute accuracy. 
* In his reports of copies and editions, he is not to be truſted without examination, I have 
„ ſometimes adopted his reſtoration of a comma, without inſerting the panegyric in which 
* he celebrated bimielf for his atchievemeat.“ | 3 f ; + 

« Sir Thomas Harmer (fays Warburton) was abſolutely ignorant of the art of criticiſm, 


«& as well as the poetry. of that time, and the language of his author: And To tar from 


4% having thought of examining the firſt editions, that he even acglected to compare Mr. 
% Pope's, from which he printed his own, with Mr. Fhedbald's.” In another paſſage, he 
fays, ** Theobald and vir Thamas Hanmer have left their author in ten times a worte con- 
„dition that they found him.”—* Sir Thomas Hammer (ſiys Mr. Dodd) proceeds in the 
© moſt utjuſtinable method, foiſting into his text, a thoutand idlie alteranons.? 1 
This critic, Mr. Dodd, is ſomewhat ſevere in his remarks. He ſays, ** Mr. Var burton“ 
„ conduct can never be juſtified, for inſerting every fancy of his own in the text, when f 
&. dare venture to ſay, his better afid cooler judgment muſt condemn the greateſt part of 
them. Tat chere are good notes in his editions of Shakeſpear, I never did deny; but 
$ as he has had the plundering of two dead men (The bald and Hanmer), it will be diffi- 
* cult to know Which are his own Some of them, I ſuppoſe, may be; and hard indeed 
would be his luck, if, among ſo many. bold throws, he ſhould atvet have a winning calt, 
* Bw I do inffil, that there are great numbers of fuch ſhameful blunders, as diſparage the 
ren if they do not diferedit his title to them. See alfo a pamphlet entitled, The Ca- 


* 


Aratei Letter of Sin Thanas Hammer printed at London in 17g. 6 
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Even ſome of the antient elaſſte authors have been laid hold of, 


and divided into ſhares among the London bookſellers. If the 


doctrine: of literary property is eſtabliſhed in Scotland, the book- 
ſellers aud printers here muſt fall upon ſome device of the ſame 
nature, as they have no other method of employivg themſelves, 
except printing law-papers to the Court of Seſſion, and; reprint- 
ing and publitbing books which have formerly been publiſhed 
in London and elſewhere; in doing which laſt, they imagine 
they are lawſully employed, while they do not encroach on the 
ſtatutory or ſpecial privileges of others. 

An argument uſed for literary property, is, That when an 
author has beftowed much time and labour in compoſing, and 
perhaps expended all his ſtock of money in printivg and pub- 
lihing an uſeful work, it is unfair and unjuſt that another 
ſhould ſtep in, the very next. day after the work is publiſh- 
ed, and by purchaſing a ſingle copy, forthwith ſet about a 

cheaper, edition, by which the profits of the author are inter- 
cepted, and even a loſs brought upon bim. I bat the edition 
thus publiſhed may be ſhamefully incorrect, and the author is 
alſo thereby deprived of the power of retracting errors, or mak- 
ing neceflary additions; that the author bas: evidently 2 title in 
juſtice to prevent theſe things ; ; and where there is a ron: 

there ought: to be a remedy in common lac. 
But the caſe here ſuppoſed, does, in fatt, very Ae ever, 
happen. No bookitller or printer will be ay aL as to re- 
publiſh the works of a living author without his conſent, with, a 
vie w to inverdept his profits 3 bhecauſe it is in the author's power 
to retaliate the injury, by immediately correcting and alteridg 
bis work, and by publithing it in a new form.  Inftances could 
be given of authors who have actually followed this: courſe, in 
arder to prevent others from interfering with them. Thus it is 
2 known: fact, that Main publiſhed feven or eight editions of his 
| Bookkeeping, all of them different from one another ; and the 
fame thing has been alledged of a more celebrated writer, 
Folrgire, Neither will any perfor ever knowingly: print an in- 
correct edition, which will not ſell when a better one can be had. 
If the author's edition be incorrect, nothing hinders him to pu- 
bliſh another, and to retract errors, or make. additions, but he 
can never recall the copies he has once publiſhed and fold. 
| F ' Bekdes: 
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Beſides : The argument, when attended to, will appear to be 
inconcluſive. It is, no doubt, ungenerous to interfere with an 
author upon his firſt publication; but it is ſuch a wrong as can 
only be remedied by ſpecial interpoſition. And accordingly, to 
prevent this very abuſe, the practice has been, here, and in o- 
ther countries, to give excluſive privileges to-authors for a de- 
finite time, in the ſame way as to the inventors of mn or 
of any other art. | (40! 

The poor have an equitable title to demand their mainte- 
nance from the rich; but it never was imagined, that, indepen- 
dent of any ſtatute, they could bring actions before courts: of 
law or equity, for eſtabliſhing rates upon the rich, ſufficient to 
ſubſiſt them. Courts of juſtice can only interpoſe to make per- 
ect rights effectual, not imperfe# ones, ſuch as that juſt now 
mentioned, and many others, ariſing from the obligations of 
friendſhip, gratitude, and benevolence. | 

The author of a book is preciſely: on the ſame. footiog,: in this 
reſpect, with the inventor of a machine, or art uſeful in life. 
It is equitable that he ſhould have the excluſive right of ſelling 
his work, for ſuch a length of time as to reimburſe him of the 
expence, and recompenſe him for his trouble; but it by no 
means follows, that this right can be enforced by legal proceſs. 
He-has always the advantage of priority of ſale; and if others 
have an opportunity of following him, this is the neceſſary con- 
ſequence of publication. Tt requires legiſlative power to reſtrain 
the natural rights of others, 
© The maintainers of literary property, ending it neceſſary to 
admit that the inventors of machines have no ſuch excluſive 
right, have been at great pains to diſtinguiſh between the caſe 
of machines, and that of books: But, with ſubmiſſion, their di- 
ſtinctions are inconclufive and unintelligible. A book is a com- 
bination of ideas, fo is a machine ; both of them are the reſult 
of invention: Why then ſhould not the authors of both be e- 
qually entitled to make a trade of communicating this invention 
to the public ? It is either e to interfere with either, or it 
is lawful to interfere with both. 

It is faid, That a machine or utenſil is the work of the 
hand, not of the mind; and that property in the work of the 


hand is confined to the individual thing made, which if the 


Proprietor thinks not fit to hide, others may make the like in 
4 imitation 
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imitation of it, and thereby acquire the ſame, property in their 
manual work, which he hath dene in his. But iu the caſe of 


3 which the owner ought to have the ſole right of 
tranſcribing and copying for gain.“ 

This argument is founded on a propoſition not true in fact, 
That a machine is. ſolely the work of the hand. The hand! is no 
doubt neceſſary to put it into form, in the . way as in the 
caſe. of a book : But ſurely it will not be denied, that the micro- 
coſm was the reſult of long labour and ingenuity of the mind; 


* A 


that Mr. Harriſon's time-piece is in the ſame caſe; and that prejng 


ry ſpecies, ot mechanical work is more or leſs ſo. The author 
of a machine certainly uſes his mind as much as the author of a 
book ; and, the copier of a book uſes his hand as much as the 
copier of a machine, , 
It is next ſaid, That in the caſe of an utenſil 3 the 
principal expence is in the materials employed, which whoe- 


cipal expence is in the form given, which, as the original inak- 
er only can ſupply, it is but reaſonable, how greatly ſoever- 


the. copies of his work may be multiplied, that they be multi- 
plied to his own excluſive profit.” 


This argument is far from being intelligible ; ; and it ſeems al- 


fo to be founded on a miſtake, that in the caſe of valuable ma- 
chines, ſuch as orreries, teleſcopes, time-pieces, &c. the chief 


expence conſiſts in the materials furniſned. In moſt books, the = 
charge of printing the impreſſion, is much more than the f 


money, often ten times as much. | | | 

It is unneceſſary to go through the other arguments which have. 
been ſuggeſted, for ſhowing a difference between a book and a 
machine. They are all of the ſame ſtamp, all founded on data which 
at firſt fight muſt appear to be erroneous, or on diſtinctions too 
nice and ſubtile to be perceived by common eyes. There is no 
real difference with reſpect to the queſtion of property, between 
a mechanical invention, and a literary one. The inventor, as well 
as the author, has a right to determine, whether the world ſhall 
ſee his production or not; but if he once makes it, public, every. 
acquirer has a right to make what uſe of it he pleaſes. If the in- 
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=y - 


a production of the mind, the property conſiſts in the doctrine 


ever furniſhes, acquires a property in the ching made, though 
by imitation: On the contrary, in a book compoſed, the prin- 
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ventor has no patent, his inſtrument may be copied: If che au- 
thor has no patent, his book may be multipli ec. 

A printer of linen cloth, who deviſes new and elegant patterns, 
does not eſſentially differ from an author of books. An engraver 
of prints, who improves the art, and diſcovers ſomething ingeni- 
eus and new, is likewife in the fame cafe; yet it never was 
thought, that either in the one inſtance or the other, there was 
any ground in law upon which copying could be hindered, It 
required a ſpecial act of Parliameut to fecure engravers in a fem- 
forary excluſive privilege, as in the ſequel will be ſhown. The 
reaſon is plain; beeaufe ftamping and engraving, as well as print- 
ing books, are lawful employments, which every one may exer- 
ciſe, unlefs forbid by fpccial authority. | 

Beſides the inconveniences already noticed, another difficulty 
which would follow the doctrine of inherent Hterary property, 
is, That it is attended with no marks by which the property can 
be denoted. The moſt ſtrenueus affertors of this property ad- 
mit, That a work may be abandoned to the public, in fich 
manner as to leave no property in the author; and that this will 
be the caſe, if he ſtamps no mark of ownerſhip upon it.“ Bat 
they fay, That if he ſells for gain, or if his name be on the title- 
page, theſe are indications of ae which e, his inten- 
tion to preſerve his right. d 

This is, in effect, retracting the adiniffion : For few bole 
are publiſhed without bringing gain; and, for the moſt part 
alfo, the author's name is upon the title-page, which is only 
expreſfve of a fact, that he was the compoſer of the book; 
but; does not inform the public, whether he is to claim a perpe- 
tual property in this work, or to make a ſree offering of it for 
the uſe of mankind. Third parties have no. aceets to know 
wiat bar n there was between the author and the bookſeller, or 
whether'any price was paid to the former by the latter. When 
a temporary right was aſcertained to authors by che act of Queen 
Anne, the legiſlature faw the neceffity of elkabhſhing fome ouvert 
evidenee of the author's intention, and provided” Tb it; but 
upon the footing of the common-hw right, a perfon may offend 
without Having any L N means of knowing whether Ye ore 
ad or wrong. * 100 4 3 ung 
Upon :thefe vopnds; the- debender is adviſed, that 'the perpe- 
— vight, ſuppoſed to be in authors and their heiis and alligns, 

which 
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which has received the name of /iterary property, reſts upon no 
general principle of lav, reaſon, or expediency. The next 
queſtion is, How far there are any traces of it in the law of Scot- 


land, prior to and independent of the act of Queen Anne? 
II. If this ſpecies of property be at all a branch of the muni- II. common 


clpal law of Scotland, it muſt be founded either in the civil law, 
or in our own ancient cuſtoms, acts of the legiſlature, authori- 
ties of our lawyers, or judicial determinations of our Courts. 
All of theſe ſources have been inveſtigated ; every corner has 
been ſearched ; but not the leaſt glimpſe diſcovered of literary 
excluſion, independeat of ſpecial grant: On the contrary, we 
find ample materials to ſhow, that it is adverſe to every notion 
of the common law of this country. 

Before the invention of printing, the idea of property in an 
author, in the ſenſe now contended for, could hardly exiſt ; be- 
cauſe the multiplication of copies by writing was ſo tedious, that 
it could yield no gain to the author, Whatever it might do to 
thoſe who endeavoured to procure a ſubſiſtence' by their manual 
labour. This, in the Roman and Grecian ſtates,” was generally 


the taſk of flaves; and it was common for learned men, or thote 


who were fond of making libraries, to keep flaves for the pur- 


pole of tranſcribing. This, in particular, was the caſe of Atticus, C. Nepos vi- 
Attici 
7 ta . 


who made a large collection of very valuable books by means o 


his ſlaves, at no other expence than that of copying; and it 


does not appear that by ſo doing he gave any ene either to 
authors or to bookſellers. 8 

The only literary property acknowledged in the civil law, was 
that which was in the owner of the paper, or parchment, on 
which the words were wrote. Literz quoque, licet aurez ſint, 


C perinde chartis membraniſve cedunt; ac tolo cedere ſolent ea, 
« quz inedificantur, aut inſeruntur. Ideoque fi in chartis mem- 


* braniſve tuis carmen, vel hiſtoriam, vel orationem Titius ſcrip- 
+. {ecet; hajus corporis non Titius, ſed tu dominus efle videris. 
sed fi a Titio petes tuos libros, tuaſve membranas, nec impen- 
ſas ſeriptulæ ſolvere paratus ſis; poterit ſe Titius detendere 
per exceptionem doli mali, utique fi earum chartarum mem- 


* branarumve poſſeſſionem bona fide nactus eſt.“ Inft. de rerum 
diviſione, F 33. | 


A 
* 


Law of 
Scotland, 


A late aughor takes notice of this text, and ſay S, © We find no Mr, Black- 


other mention in the civil law of any property in the works of 
G the 


ſtone, b. 2. 
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"= underſtanding, though the ſale of literary copies for the 
<. purpoſes of recital or multiplication, is certainly as ancient 
as the times of Terence, Martial, and Statins.* The latter 
part of this propoſition, if it means that ſuch copies were ſold 
with an excluſive power of munen is not A 227844 by 
the authorities referred to. 

Thus, in the prologue to the Eunuch, Terence fays, Hane 
fabulam poſtquam ediles emerunt.“ This only ſliows, that the 
public magiſtrate ſuperintended the amuſements of the theatre, 
and gave the dramatic poet a price for his work: It does not 
prove, that there was a trade ſubſiſting between the bookſeller 
and the author upon the footing of perpetual copy-right. 8 

In the ſame way, the epigrams referred to in Martial, ſerve 
only to evince, that there was a bookſeller, or copyiſt, who made 
it his trade to tranſcribe manuſcripts and ſell chem, and who 
no doubt was paid for his trouble. 


Sumt quidem, qui me dicunt non eſſe poetam ; 
Sed qui me vendit bibliopola, putat. MART. J. 14. ep. 194. 


The paſſage relative to Statius, in the ſeventh ſatire of Juve- 
nal, is equally inconcluſive, as it only proves, that Statius dif- 
poſed of his tragedy to the players. 

The following lines of Horace ſhow very plainly, that there 
was no ſuch thing as copy-right among the Reman. 


Hic mere: «ra liber Sofiis, Bic et mare tran 7 t, 
Et longum noto ſeriptori proregat evum. De art. poet. v. 345. 


In the preceding verſes the book is deſcribed, which is here 
ſpoke of, as procuring money to the Softi, two brothers of that 
name, eminent bookfellers in Rome; and to the author, fame. 
This contraft between the anther and the bookſeller is remark- 
able: It ſhows Horace's ſenſe of the matter; and that the notion 
of profit to an author, by W oor fale of his ee was not 
chen entertained. 

Neither do the writers on: the civil Jaw take the leaſt notice 
of a property in literary compoſitions; ; though Voet, in treating 

a ol privilegia,” makes mention of the exclufive faueuti ſometimes 
4515. gen to printers of books. | 
The idea therefore of literary property could not creep: in 


among us from the civil law; and as little can it be traced to 
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any other ſource. It is ſaid by Amer, in the prefuce to his 7 Pos 
N r Antiquities, * That in the time of Henry II of England, 

* the manner of publiſhing the works of aithiSrs, was to have 
«them read over for three days ſucceſſively before the Univerfi- 
* ty, .or other judges appointed by the public ; and if they met 
* with approbation, copies of them were then permitted to be 
taken, which were uſually done by monks, ſcribes, nimmer, 
* and readers trained up to that purpoſe for their maintenance.“ 

At this period, ſurely authors could have no monopoly after 
publication, either in Scotland or England. Every perſon who 
chaſe to be at the labour of tranſcribing, muſt have been entitled 
to reap the fruit of his labour; and as our common law goes 
back that length, ſo it follows, that literary property is no ori- 
ginal part of the common law of this country. Public utility, 
as well as the nature of the thing, muſt have rejected any tuch 
pretence ; and if ſo, it wilt be difficult to explain how, or at 
what time, or for what good reaſon, it ſhould afterwards have 
been introduced among us. 

Upon the revival of learning, and after printing had been in- 
vented, the publication of books was ſtill an expentive-opera- 
tion, and could not be attended with profit to the author; but 
the zeal of learned men was great, and they publiſhed their 
works not only without reward, but at great private expence. 
The art of printing was introduced into England by Caxton a- 
bout 147 t, and into Scotland at or ſoon after the ſame time, as 
appears from Ames, and from V atſon s Hiftory of Printing. When in- 
troduced, it was conſidered as a mechanic buſinefs, a minufac- 
ture of the kingdom, which all men had a right at common law 
to exerciſe : It was only a more expeditions method of copying. 
The firſt printers, both in England and Scotland, conſidered it 
in this light, and printed every book that came in their way, 
without any notion of being reſtrained, either by literary pro- 
perty, or by any other conſideration. 

The only method taken in thoſe days to prevent interference 
was to conceal their art as far as poſſible, not being metaphy ſi- 
cians enough to imagine, that, by inventing the art, they had 


acquired any excluſive right to exerciſe it. Inventores primos oe, 
7* 


pogr. I. p. 44 


* id clam habuifſe, omneſque ſecreti conſcios, religione etiam 
* Jorigjurandl! interpoſita, excluſiſſe ; ideoque vaſtæ molis opera 
per paucis operarits fuiſſe concredita.“ In ſpite of their endea- 
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yours however, the art ſpread, printers multiplied, and.- books 
were- publiſhed without any controll, till the policy ot differer nt 
ſtates reſtrained it by poſitive regulations, or the prerogative. of 
the prince, in arbitrary times, encroached upon the natural li- 
berty of the ſubject. | 

The invention therefore of printing wrought no alteration to 
make the common law adopt new principles. 
The liberty of the preſs in Scotland was firſt ſt reſtrained by the 
ſtatute of Queen Mary, L551, cap. 27. W hich, upon the narrative, 
That diverſe prenters in the realne prented buikes cbucerning the 
c faith, ballates, ſanges, blaſphemationes, &c. to the defama- 
tion and ſlander of the heges,? therefore ſtatutes, and ordains, 
« That na prenter preſume, attempt, or take upon hande, to 
« prent on buikes, ballates, fanges, blalphemationes, rimes, or tra- 
© gedies, outher in Latine or Engliſh toung, in ony times to 
cum, unto the time the ſamin be ſcene, e and examined 
be ſome wiſe and diſfcrett perſons, depute thereto be the Ordi- 
nares quhat- ſum- ever; and thereafter ane licence had and ob- 
* teined fra our Soxetalne Ladie and the Lord. Governour, for 


imprenting of ſik buikes, under the paine of confiſcation of all 


* the prenter' s gudes, and baniſhing him of the realme for ever.“ 

This was entirely agreeable to the ſpicit of the eſtabliſhed religion 
in thoſe times, ay 3 to free. enquiry, and having no other means 
jeft vf oppoſing the reformation than by obllracting the progreſs 
of know ledge and true literature, then faſt gaining ground by 
means of the invention of printing. 


Sir George Mackenzie, in his „un an . act. main- 


tains, That Printing, i is inter regalia, and that, the King may dis- 
charge wy, man to print without. his licence. At che ſame time 
he owns, ,* It is the opinion of ſome republicans, that, printing 
being a trade, no man can be debarred from the free ule. of it. 
except by Parliament, in which their own conſent is implied.“ It 
is immaterial to the preſent, argument, whether, the power of 
redraining,- the preſs Was. in this country acknowledged to be 
in the Sovereign, or in Parliament; for ſtill theſe reſtraints 
were of a very different kind from 461 literary property, or 
which neither the legiſlature at the time, nor our lawyers, ap- 
PLAT to have had the ſmalleſt conception. The a& above recited 
tirikes againſt authors as much as again others, < and, paying no 
regard to literary J. pe 155 prohibits them from e even publiſhing 
their 
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their own works without licence. > 2G 

; Pris? to the aforeſaid! act, 1551, thite appears one in [nid 
che Fifth's reign, 1 540, cap. 127. ordaining the acts of Parlia- 
ment to be publiſhed,” and the clerk-regiſter to make ane au- 
« thentic extract and copy of all the faidis acts, ſa far as con- 
< cernis the common weill, under his ſubſcription manual, to be 
© imprented, be quhat prenter it fall pleate the ſaid clerke of 
© regiſter to chuſe: And it ſhall not be leaſum to ony uther 
« prenter, to imprent the ſamin within this realme, or without 
© the ſamin, or bring hame to bee ſaulde, for the ſpace of ſex 
* zeirs nixt to cum, under the paine of confiſcation of the ſamin : 
Providing alwaies, That the ſaid prenter to be choſen be the 
« ſaid clerke of regiſter, as ſaid is, have our ſaid Sovereigne 
* Lordis ſpecial licence thereto.“ Accordingly, in the ſame 
year 1540, we find a patent granted by the King to Thomas 
Davidſon, for printing the acts of Parliament, and diſcharging 
all others for the ſpace of ſix years, under the pain of confiſca- 
tion; and there are ſundry renewals of thoſe licences to print 
che acts from time to time. 

But this can hardly be accounted + a reſtriction of tbe liberty of 
the preſs, as it was thought proper very early, both in En nd 
and Scotland, that acts of Parliament, and other acts of ee 
fhould be publiſhed under the direction of the King or his of- 


ficers, and likewiſe Bibles ; and in England, Prayer-books, and Au. 


manacks, regulating the faſts and feſtivals of the church. Theſe, 
in our neighbouring country, are called prerogarive copies, having 
been veſted in the ſupreme Magiſtrate from political conſider- 
ations, for the ſake of uniformity in law and national religion. 
They had no connection either with the ſuppoſed private right 
of authors, or with the general reſtriction of the preſs. At the 
fame time it may be noticed with regard to the above act 1540, 
that the excluſiye privilege, even of printing the acts of Parlia- 
ment, was limited to fix years, and that the authority of Parli- 
ament was thought-neceſſary to confer this monopoly. 

It is probable, that the eſtabliſhment of the Reformation. ſoon 
rendered the at 1551 unpopular, to far as regarded a general 
prohibition of printing without licence: But che ideas of pre- 
rogative at that time were higb, and a cuſtom had been intro- 
daced in other parts of 2 of ins to * ſovereign 
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for privilegia, or excluſive patents, of printing and publiſhing 
for a term of years. This took its riſe in the more abſolute 
governments of Europe, where the printers having been at 
great expence in ſearching out ancient authors, collating the [ 
manuſcripts, and printing them, and being juſtly entitled to en- 
couragement for ſo doing, applied to particular Princes for ſuch a 

Q 

0 


Digger 


pi vilegia, within their dominiohs; and it was no, uncommon 

thing to obtain them from ſeveral potentates at once, e. g. the 

Emperor, the King of France, the Pope, and other Italian t] 

States *. Such privileges were in a great meaſure. neceſſary, in 

order to bring theſe excellent authors from rubbiſh and obſcu- w 

rity: And as the work was attended with great expence, it was p 

but fair to allow thoſe who performed it to be indemniſied; and af 

even, by the proſpect of gain, to be encouraged. Ir deſerves, how- tf 

ever, to be remarked, that theſe privilegia never were perpetual, ir 

but always granted for a limited term ot years; ſometimes ſeven, 110 

ſometimes ten, and ſeldom, if ever, excetding twenty years. At 
In Scotland, the firſt books were printed without either li- in 

cence or excluſive privilege, generally at the expence of ſome « 


rich or learned man, who had no profit from the work, but the — 
ſatisfaction of doing good. The firſt printed book which we « | 
have in. Scotland, is a Breviary of the church of Aberdeen, pro 6-28 
Hyemali Parte, faid to have been printed in 1309. The only re- © 1 


maihing copy of it is in the Advocates. Library; and as it wants 
the beginning and end, the manner in which it was printed does 
not appear: But the next is a continuation, or ſecond volume, 
of the ſame Breviary, called, the Pars Æſtivalis, cum diverſo- 
rum ſanctorum Legendis, &c. per reverendum in Chriſto 
* patrem, Wilelmum, Abirdonen, epiſcopum ſtudioſius, maxi- 
* miſque cum laboribus collectis, non ſolum ad eccleſiæ ſuæ A- 
© birdonen, verum etiam ad totius cccleſiæ Scoticanæ uſum per- 
celebrem Oppido Edinburgenſi impreſſo, juſſu et impenſis 
* honorabilis viri Walteri Chapman, ejuſdem oppidi mercatoris, 
« quarto die menſis Julii, anno Domini 1310.“ And * 
ſome others, ſoon after, printed in the ſame way. 

Aſterwards tollow ſome books printed and ouklided, cum pri- 
vilegio; ſuch as, a tranſlation of Hector Boece, by Mr. John Bel- 
lenden, Archdean ot Murray, printed by Thomas Davidſon, 
the King's printer, cum pri vilegio, in 1341. The works ot Sir 


* See an example af this in Rymer's Foedera, 18th * 1551, tom. 15. p. 255. 
David 
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Pavid Lindſay of the Mount, printed by John Scott, at the ex- 
pence: of Henry Charteris, cum privilegio regali, in 1568, Cc. | 
Whether theſe laſt were merely licences to priat, or excluſive: 
privileges, does not clearly appear; though it is certain, that, 
by degrees, excluſive privileges by patent from the Crown, 
and limiced to certain periods, became in ule in Scotland as in- 
ather countries; but always granted as a matter of favour, up- 
on ſupplication of the author, or publiſher of the work, or of 
the printer employed by him. 
In the reign of Charles IE. a new and very dangerous check. 
was given to the liberty of the preſs in. Scotland by the King's 
printers, who, under pretence of their gifts. from the Crown,. 


afſlumed a power of controlling the preſs, and of licenſing o- 


ther printers: Particularly it appears, that one Anderſon. hay-- 


ing, in 1671, obtained a gift of this office for forty-one years, 
he and his widow pretended to very high powers over the prels,. 


aud which were attended. with very bad conſequences. Watſon, 


in his Hiſtory of Printing, ſays, that * by this gift the art of Preface, 
printing iu this kingdom, got a dead ſtroke;. for by it no 12. 


printer could print any thing, from a Bible to a ballad, with- 


« out Mr. Anderſon's licence“ He adds, that under his wi--—P- 13. 
dow, nothing came from the Royal Preſe, (as Mrs. Anderſon 


vainly termed it) but the moſt illegible and uncorrect Bibles. 
© and books that ever were printed in any one place in the 
© world, She regarded not the honour of the nation, and 


never minded the duty lay upon her as the Sove:eign's ſer- 
* vant. Prentices, inſtead of the beſt workmen, were gener 


ally employed. in printing the ſacred. word of God. And in 
fine, nothing was ſtudied but gaining of money by printing. 

«* Bibles at any rate; which. fhe knew none other ducſt do, and. 
that nobody could want them. The whole nation being ſen- 
« ſible how ill they were ſerved, and the oppreſſion of this mo- 
* nopolizer being the common diſcourſe in moſt. places of the: 
* kingdom, thoſe who. formerly were her friends, and ſupport- 
ed this unaccountable giſt, began to be aſhamed. of her prac- 
« tices, and turned their back. upon her. At laſt,:: His Royal. 
* Highneſs the Duke of York (our late Sovereign) coming to. 
Scotland, 1680, John Reid informs him, by petition, of the. 

perſecution and oppreſſion he and others of his employment, 
* had andergone through the extenſiveneſs of Mr. Anden 4 
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De abuſibus author, on this ſubject, ſays, * Iniquum tamen non eſt, fi quis 


L 4 ©] 

gift. And the matter lying then before the Privy Council, 
and being moved, His Royal Highneſs there declared, That it 
could only be the King's meaning and pleaſure, by that gift, 
that his printer ſhould enjoy what privileges his Royal prede- 
*. ceſfors were in uſe to grant to their printers, ſuch as printing 
© of Bibles, Acts of Parliament, eic. Therefore the Council al- 
< lowed the printers to go on in their ordinary work.“ 

This matter being ſet to rights, - printers and publiſhers went 
on as formerly; and when they thought it material to have an 
excluſive privilege for a term of years, they applied for, and ob- 
tained it, This was held by lawyers to be a part of the prero- 
gative ; though, as Sir George Mackenzie fays, the legality of 
it was much doubted by ſome, who rather inclined to think, 
that monopolies, granted by the fole authority of the Prince, 
were not quite conſiſtent with the nature of a tree government. 
However, upon this footing ſtood the excluſive privileges of 
printing all over Europe. It was never once dreamed that they 
were granted ex juſtitia, in virtue of a perfect right. They were 
indulged from - favour, and with a view to expediency, in the 
lame way as patents granted to the contrivers of uſeful machines. 
It is remarkable too, that they were at firſt granted, not to au- 
thors, to prompt them to write, but to printers and publiſhers, 
to induce them to make correct and uſeful editions of books 


Which lay in manuſcript ; though by degrees they came alfo to 


be granted to authors, but ſtill for a limited time, and only 
meant for the equitable purpoſe of indemnification. If at any 
time a more ample privilege was obtained, this could be confi- 


dered in no other light than as an abuſe, being unjuſt to others, 


and contrary to the original deſign of ſuch grants. Fritchius, an 


typogr. tol- « ſuper impreſſione libri, in quem multos erogavit ſumptos, lu- 


lendis, 9 2. 


par. 4. 


crum & commodum aliquod laboris ſui pre aliis ſentiat, ne 
gquod alias fieri poſſet, aliorum facto in paupertatem inopina- 
tam conjiciatur. Quod ſi tamen abuſus privilegii eonceſſi in 
« perniciem reip. verget, dubium non eſt illud, quocunque 


Eſt autem precipuus privilegii abuſus hic, quod typographi & 


« bibHopolz librorum pretia pro lubitu angere ſoleant; quæ ho- 
die, non fine reip. Iiterariæ decremento in tanqaum excrevere, 


ut 


— 


etlam modo impetratum ſit, juſtiſſime revocari, aut tolli poſſe. 
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ut magiſtratus rei huic obicem Jn nee cauſam ha- 
* berent.” 

All the writers and publiſhers on our law have: clearly ſignified 

heir opinion, that they could not preſerve an excluſive right to 

their works, without a ſpecial grant either from the Crown or Par- 
liament. Sir Thomas Craig's book, De Feudis, was publiſhed un- Sm 

raig. 

der the authority of an act of parliament, obtained in 1633 by 

his ſon, Mr. Kobert Craig advocate; granting to him the ſole 
privilege of printing the ſaid book for the ſpace of twenty-one 

years; and prohibiting all others from printing and ſelling the 

ſame during that time, under the penalty of confiſcation. 

Lord Durie's Deciſions were publiſhed by his grandſon, Sir Lord Durie. 
Alexander Gibſon, a lawyer; who obtained an excluſive patent 
from the Privy Council for nineteen years, from the r2th of 
July 1688, to print, reprint, import and vend the ſaid book. 

Sir John Niſbet of Dirleton's Doubts and Deciſions were pub- Sir John 
liſhed by Mr. Robert Bennet, Dean of the Faculty of Advocates, _ 
who obtained for George Moſman ſtationer, burgeſs of Edin- 
burgh, his heirs and aſſignees, a patent from the Privy Council 
m 1697, giving the ſole privilege of ſelling this book for nie- 
teen years, and diſcharging all others under a penalty.“ 

Preſident Gilmour and Pretident Falcener's Deciſions wereGilmourand 

i Falconer. 
publiſhed in the ſame manner, under a patent, in 1699. 

Sir George Mackenzie, advocate to Charles IF. and James II. ik . 
author of ſome of the moſt valuable books on the law of Scot- 8 
land, publiſhed his Criminals in 1678, under the authority of an 
excluſive patent from the Privy Council for the ſpace of nine- 
teen years, from 7th April 1677 ; and, upon the - expiration” 
of this term, it appears, that Andrew Simpſon, who had been 
Sir George's amanuenſis, applied for and obtained a new patent, 
| for the ſole printing and publiſhing another edition of the fame 
book, during the ſpace of nineteen years, from the 11th. No- N 
vember 1697, and prohibiting all others to print, &c. under a f 
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L penalty. And Sir George's other works, which were publiſhed 2 
> by himſelf, appear to have been guarded by patents in the ſame | 
manner, and for the ſame term of nineteen years. See the pa- L 
8 tents prefixed to the firſt edition of his Inſtitutions 4 in 1684, and 


to the firſt edition of his Obſervations in 1687. This laſt pa- 
„ tent he ag" to Thomas Brown ſtationer his heirs and aſſig- 
t. | I ones, 


Sir James 


18 1 
nees, to de and act in virtue thereof, in all points, as folly 
and freely as I might have done myſelf.” : 


Lord Stair, Lord Stair, one of the greateſt of our lawyers, thought it 


neceſſary to ſecure, by a patent to his printer, the ſole privilege 
of printing and publiſhing his valuable works for nineteen years. 
The patent from King Charles II. bearing date the 11th April, 
1681; is inſerted after the epiſtle dedicatory of the firſt volume 
ef his Decifions. It is intituled, His Majeſty's gift and pri- 
vilege to Sir James Dalrymple of Stair, for printing his Inſti- 
* tutions,” &c. It proceeds on a narrative of the uſefulneſs of 
theſe works, and his Majeſty being willing to give to the ſaid 
Sir James, all encouragement therein ;* therefore ratifies an a- 
greement which he had made with his printer, and - prohibits 
all others to print the ſaid books for the {pace of nineteen years, 
without the ſpecial leave of the ſaid Sir James, his heirs and ſuc+ 
eſſors. This patent contains no penalty upon contravention ; 
it is a ſimple grant of excluſive right for ninteen years, which 
ſurcly there was no occaſion for, if the author had by common 
law an excluſive right for ever. ID 
Sir James Stuart, advocate to Queen Anne, took out a pa- 
tent of the ſame nature, when he publiſhed his abridgment of 
the acts of parliament, and aſſigned it to his printer; the term 
lined being nineteen years, from the 25th September 1701. 


Ferbess Mr. Forbes, when he publiſhed his treatiſe on tithes in 1705, 


got a ſimilar patent from the Privy Council for nineteen years, 
proceeding on-this narrative; * That where: the ſaid Lords are 
in ufe to encourage the author of any new book, by granting to him 
the ſole privilege of printing and vending the ſame.“ The like 


patent is prefixed to the ſecond part of his Juſtice of Peace, in. 


1707. What uſe was there for this encouragement, if authors 
had a perpetual excluſive right at common law? | 

The opinions of theſe lawyers, expreſſed rebus ipſis et fallis, in 
a matter concerning themſelves, muſt have great weight. They 
ſhow more clearly what was underſtood to be the law of Scot- 


land, than the moſt direct authorities from their books could 


have done. Their works are ſilent upon the ſubject, but the 
reaſon is plain, becauſe the notion of literary property was not 
then conceived in Scotland. All that any of our authors ever 
looked for, was an excluſive right by patent, or by act of par- 
lament, for a certain number of years; and it may be obſerved, 


that ſeveral of theſe books have been republiſhed ſince the expi- 
ration. 
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ration of the patents, not by the heirs of the authors, but by 
ſtrangers, without any challenge. | 
It was ſaid, that patents were the faſhion of the times; that 
Sir George Mackenzie was an advocate for prerogative, and 
Lord Stair was not in condition to preſerve his property, without uſe 
ing the means then in practice; that the patents did not crrate 
the right, but only tended to ſecure and preſerve it by a public 
prohibition ; and that they were often without any penalties au- 
nexed,. which ſhowed, that an action of Ine wy at common 
law. 

The defenders muſt be permitted to ay. that theſe An- 

tions appear to them in a very extraordinary liglit, Sir George 

Mackenzie was at the head of the bar, Lord Stair. Preſident of 

the Seſſion, and both were very able to preferve their rights a- 

gainſt any unlawful invaſion of them. Lord Stair's patent being; 

merely probibitory, without any mention of a penalty, affords a 

ſtrong argument againſt the pretended common law-right, as alrea- 

dy ſaid ; for if he had an exclutive privilege at common law, what 

earthly advantage did he obtain by the patent? If, on the other 

hand, he had none ſuch by the common law, the patent was ne- 

ceſſary to create a right in his favour, which might be the foun- 

dation of a claim for reſtitution and damages in caſe of violation. 

All theſe patents were underſtood to be creative, not corrobora- 
tive of the author's right, I a | 14 
| Neither did any alteration happen in -ronkbenmce of the U- 
| nion: On the contrary, the neceſſity of patents was rather en- 
forced, from this circumſtance, that, by the Union, the Eugliile 
laws relative to trade were communicated to Scotland, and a 
Y mong others, that moſt ſalutary Engliſh ſtatute, 21 Ja. I. cap. 3. 
; prohibiting all grants of monopolies to any perſon, - except the 
firſt inventor of a new manufacture, and to him only. tor the 


* term of fourteen. years, and from which ſtatute, any letters 

7 patent, or grants of privilege, heretofore made, or hereaftew | 
= to be made, for or concerning printing,” are alſo excepted. - ; 1 
+ Ihe firſt time that ever this queſtion appears to have been ſtir- 4 
E red in Scotland, was in the year 1743. when Daniel Midwinter, | ä 
t and other bookſellers iu London, brought an action before ha 4 
= Court of Seſſion, againſt the bookſellers of Edinburgh and: Glaſ- q 
* gow, complaining, that the defenders had tranſgreſſed the ſtatute þ 

1, of Veen Anne, by printing, reprinting, &c. the ſeveral books 


therein 


Remark, 
Deciſ. June 
7. 1748. 
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therein ſpecified, without conſent of the purſuers, who had'pur- 
chaſed theſe books from the authors; and therefore, concluding 
for the penalties and forfeitures of the ſtatute : At leaſt, that the 
defendants ought to pay damages for every ſurreptitious copy, on 
account of their having invaded the property of the purſuers. 
In this action, the alternative claim of damages, to which at laſt 
the purſuers reſtricted their action, gave occaſion to much ar- 
gument upon the alledged common-law right, a topic then ſor 
the firſt time broached in Scotland. The caſe is very well a- 
bridged in a Collection of Decitions Miele publiſhed: But as it 
will fall to be more particularly noticed under the next head, 

concerning the act of. Queen Anne, the defenders ſhall only at 
preſent oblerve, That neither the pleadings here, the judgment 
of the Court of Seſſion, nor what afterwards pafled in the Houſe 
of Lords in that caſe, were-in any degree favourable to the bs 
tended common-law right. 

The author of the late Inſtitute, who wrote poſterior to the 
caſe of Midwinter, is the firſt Scots law writer who has taken 
notice of authors of books being entitled .to any privilege ; 
and as he gives them nothing but what they are entitled to by 
the act of Queen Anne, ſo it is plain, that he rejects any com- 
mon-law right. He brings in their privilege, under the claſs 
of monopolies, and ſays, -* It is only granted ro authors of books, 
or their aſſigns, that enter them in Stationers Hall in London, 
as the ſtatutes in that behalf direct; and in ſuch caſe, they are 
entitled to the ſole right of printing or ſelliug the books for 
fourteen years after the publication.“ He then mentions the cafe 
of Midwinter, and miſtakes the deciſion, not knowing that the 


laſt interlocutor was in favour of the Scots bookſellers. Bur he» 


fays not one word of a common-law right ; he founds the right of 
authors entirely upon the ſtature: And indeed, when he pub— 
liſhed his own book, he thought it neceſſary to comply. literally 
with the terms of the ſtatute, by entering it in Stationers-hall, 
in order that he might have the benefit of the act. 
In the late abridgement of the ſtatute- law of Scotland, the act 


of Queen Anne is placed under the word monopoly ; which goes 


ſome length to ſhow that author's opinion. 


In further evidence of the common law of Scotland, che! un- 
Jerſtanding of the country may be appealed to. Many muſt 
have been the treſpaſſes, and many the violations of this property 


. | þ | | b y 
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_ Kutdiman lived and died. So far the opinion will be admitted 


LF 1 
by printers and bookſellers, if we can-ſuppoſe it to have exited y 


but which never were in any one inſtance complained of, or 


brought before” a court in this country, except in the cats of 
Midwinter, when no encouragement was given to it. The de- 
fenders are ready to produee evidence of numberleſs publications 
carried on in Scothandiopenly and avowedly againſt the ſuppoſed 
perpetual right of authors, and they call upon the other party 
to ſhow a fingle caſe in which this was ever found ihegal. Le 

If ſuch a property had exiſted in Scotland, it ought to 
have manifeſted itſelf in ſome ondert manner, in the way of 
tranſmiſſion, ſale, diligence, forfeiture, or teſtament. It is ei- 
ther a real or a perſonal” property: It ought either to have 
been the ſubject of ſervice or confirmation : It ought to have 
been attachable by creditors; conveyable by diſpoſition ; an ob- 
ject of preſcription poſitive or negative; an eſtate or intereſt, 
Falling under gifts of ultimus heres, forfeiture, and eſcheat. Au- 
thors are often poor, and ſome inſtances ought to have appeared 
o their ſatrendering their ideas in a eſis bonrum. The defenders 
have in vain endeavoured te find this property in ſome one or 
other of theſe ſhapes.” They can difeover no veſtige of it, except 
now and then; that a royal patent,  Imited'to- a derm of years, 
has been conveyed by afſig nation or teſtament. The eaſe may 
be otherwiſe in Englaud; but certain it is, that no ſuch exis- 
—_ is to be found in any 3 of 15 law or . of Seot- 
Tan | 

An opinion of the late Mr. Vork. Gbtaluell in the eaſe of 
Mrs. Ruddiman againſt Rivington,” concerning 4 violation "of 
her right, under a patent obtained by her deceaſed: huſbind, 
has been founded on by the purſuer in this cauſe. Mhen the 
opinion is looked into, it will be found rs give no judgment 
upon the common-law right even in England, far leſs in Scot-: 
fand, but only to point out the"eafieſt method of applying for: 


redrefs againft au Engliflt bookſNef, 'viz. by bill in Clancery' 


for an injunction: : Aud it ſets cut with ſaying, that Mrs. 
Ruddiman's right depend. on the law of Seortand;' Where Mr. 


to be a plicable to this caſe. As not only the defenders live, 
but” rhe action is brought in Scotland, the law of Scotland 
muſt undoubtediy be the rule here; and? they catttior,” "with 
— conceive a propoſition more clear; thau that the law 


K of 


EE 


of Scotland rejects the idea of an excluſive right, after pukſſos- 


tion. 


HI. The next ien is, Whether the act of Queen ne 


Q Anne, made any alteration upon our law favourable to the purſuer's 


claim? This act took its riſe from a petition of the London 
bookſellers ; and, by way of introduction to the ſtatute, it may 
be proper to enquire, what were the rights claimed or exerciſe. 
by the Stationer's Company of London prior to that period, and, 
what may have been their views in applying for a new law. 

The liberty of the preſs, or, as Milton ealls it, the liberty fun- 
licenſed printing, was invaded in England much about the fame: 
time that it was in Scotland, and from the: ſame cauſes. 

It has already been ſaid, that the firſt printers carried on 
their buſineſs as a lawfuk employment, without any patent or li- 
cence. Caxton's title pages never bear cum privilegio, but only; 
theſe humble words: dated by me gle: man. Williams 
+ Caxton.*. 

In 1539 e were iſſuedd, in the King”: 8 8 againſt 


importing books from abroad without examination of the King or: 


his council (or ſome perſon appointed), particularly Engliſh books; 
or printing, publiſhing,” and felling within the realm, 'Englith- 
books of Scripture, . without. examination by the King's High- 
neſs, or. one of - his council, or one p: whoſe name was to! 
be enpreiped- | 


In 1555, there was a oroclmatibw by: Philip and Mary: 


againſt, importing hrreticah and ſeditious books, ſpecifying the 
books of all the great reformers of Europe, Engliſh and foreign: 
This was ſaid to be founded on a ſtatute. af. Henry: IVth. for re- 


preſſing hereſies. 


In 15 56, the firſt r was n to dhe Aktidnens: .com-- 


pany, requiring all printers to be of that company, and giving: 


power of ſearch and ſeizure, in reſpect of all books printed or: 


ſtamped contrary to the form of any fatute or proclamation. 

In 1559, additional: injunRions were publithed againſt here-- 
tical and ſeditious books, requiring in the firſt inſtance, previous 
to the printing or publiſhing of any books, the licence of the 


Queen, in writing, or of ſix privy counſellors, the Archbiſhops of. 
Canterbury and Vork, the Biſhop of London, the Chancellors of 


the txvo Univerſities, the Biſhop, (being Ordinary, ) and the Arch- 


deaton, or any two. of them, the Ordinary of. the place being 


* , One; 
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one. As to pamphlets, plays and ballads, (wherein regard was 
to be had, that nothing be ſeditious, heretical, or unſcemly for 
Chriſtian ears, ) ſuch writings were turned over to be n ted oy 
the commithoners, of eccleliaſtical cauſes. 

This- was the firſt general regulation for licenſing | in England. 
and as it flowed from the royal authority, ſo it appears that ma- 
ny unconſtitutional proceedings, with regard to. printing, were 
enforced from time to time by ordinances of the Star Chamber; 
and that the ſtationer's company was encouraged and-{ſupportect 
as a creature of the crown, and uſed as an engine for promoting 


thoſe arbitrary meaſures. 
Nothing indeed could be more ridiculous than foes of the 


patents that were given. Thus, Chriſtopher Saxton having re- 


preſented! to Queen Eliſabeth that he had travelled over divers: 
parts of England, and made pleaſant maps thereof,. and intend- 
ded to travel ſtill more, a patent was obtained by him from her- 
Majeſty, during ten years, to make as many pleaſant maps, as 
to him ſhould ſcem meet, and forbidding all her loving ſubjects 
to do the fame. Another man got the liberty of printing alk 
ſorts of things that are, may, or ſhall be printed on one ſide 
© of a ſlieet, provided the other ſide- be white paper 5 

The Stationers Company pretended to various excluſive privi- 
ledges, and they had letters patent from the crown, giving 
them temporary rights to the ſole printing and publiſhing cer? 
tain books. They had likewiſe regulations and agreements a- 
mong-themſelves;. by which any member of the corporation who” 
olaimed a right of printing any particular book by patent or o- 
therwiſe, was to enter the ſame in the regiſter of the company, 
and the other members were not to encroach upon the right or 
pri viledge thus claimed. By degrees the entry in this regiſter- 
book of the company became a criterion or mark by. which the 
individuals of the company regulated queſtions: among. them-- 
le ves, but which could be of no avail-as to others. 

Soon after the Reſtoration, . a general licenſing act was paſſed, 
(1662,. cap. 33.) entitled, An act for preventing abuſes in 


printing ſeditious, treaſonable, and unlicenſed books and- 


- pamphlets; and: for regulating of printing and piintiag preſ- 
ſes.“ By this ſtatute it was enacted, That no private per- 
ſon: whatſoever ſhall at any time hereafter, print, or cauſe to- 


be printed, any book or pamphlet whatſoever, unleſs the ſame» 
* hook. 


C 


* ] 
© book or pamphlet, together with all and every the titles, e- 
< piſtles, prefaces, proems, preambles, introductions, tables, 
« dedications, and other matters and things thereunto annexed, 
be firſt entered in the book of the regiſter of the Company of Stationers of 
London, (except acts of parliament, and ſome others); and un- 
« leſs the ſame book and pamphlet, and alſo all and every the 
« ſaid titles, &c. ſhall be firſt lawfully licenſed and authoriſed 
to be printed, by ſuch perſon or perſons only as ſhall be con- 
« ſtituted and appointed to licenſe the fame :* That is, that all 
books concerning the common laws of the realm, be printed by 
the ſpecial allowance of the Lord Chancellor, or Lord Keeper of 
the great ſeal of England, Lords Chief Juſtices, and Lord Chief 
Baron, or one or more of them, or by their appointments ; all 
books of hiſtory, or other books concerning the ſtate, by the 
principal ſecretaries of ſtate ; all books concerning heraldry by 
the Earl Marſhal, &c. And all other books to be imprinted or 
« reprinted, whether of divinity, phyſic, philoſophy, or what- 
ſoever ſcience or art, ſhall be firſt licenſed and allowed by the 
Lord Archbiſhop of Canterbury, and Lord Biſhop of London 
for the time being, or one of them, or by their or one of their 
appointments, or by either of the Chancellors or Vice-chancel- 
lors, of either of the univerſities of the realm for the time be- 
ing: Provided always, that the ſaid Chancellors or Vice-chan- 
cellors of either of the ſaid univerſities, ſhalt only licenſe ſuch 
books as are to be imprinted: or reprinted within the limits of 
the faid univerſities reſpectively, but not in London or elle- 
where, not meddling either with books of common laws, or mat- 
ters of ftate or government, nor any book or books, the right 
of printing whereof doth. ſolely or properly belong to any particular 
perſon or per ſons,” without his or their conſent firſt obtained 
in that behalf.“ 4 | | 

\ Thefe laft words are then hold of as nates a Nl 
in authors at common law. But that this was not meant, ap- 
-pears from an after clauſe of the act, in which the rights of in- 
dividuals are more fully explained and ſaved, in theſe, words: 
And be: it further enacted, That no perſon or perſons ſhall, 
« within this kingdom, or elſewhere, imprint, or cauſe to be 
+ imprinted, nor fall import or bring in, or cauſe. to be im- 
6 Po into this kingdom, from or out of any other his Majeſ- 


e 


6 a dominions, nor. from. any other parts beyond. the ſeas, 


© any 
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aby copy or copies, honk or books, on part of any book or 
books, or forms of blank bills or indentures for any of his 
Majeſty's iſlands, printed beyond; the ſeas, or elſewhere, which 
any perſon or perſons by force or virtue of any letters patent 


granted or aſſigned, ar which ſhall hereafter be granted or al- 


bo 
* 
ſigned to him or ping or (where the ſame. are not granted by 
letters patent, ) by: force or virtue of any entry or entrics 
thereof, duly: made, or to be made; in the regiſter: -book of the 
« ſaid Company of Stationers, or iu the regiſter-book of either of the 
univerſities reſpectively, have or ſhall have the right, privilege, 
authority or allowance, ſolely to print wichout the couſent of 
the owner or owners of ſuch; book or books, copy or copies, form 
or forms, of ſuch blank bills, nor ſhall bind, ſtitch, or put to 
ſale, any ſuch book, or books; or part of any book or books, 
« 
4 


'S 


form or forms, without the like conſent, upon pain of loss 
and forfeiture of the ſame, and of being pracecaed agaioſ; as 
an offender againſt this preſent; act, &. 

It-is plain that the rights here meant to he — are tho 
cd by ſpecial privilege, either to individuals or, to uni- 
verſities, or thoſe rights which the ſtationers claimed in queſtions 
with one another by virtue of entries in their regiſter- book. 

This appears to be the lirt ſtatute in which any notice is taken 
of the regiſter of Stationer's Hall, and i it does nat contain the leaſt 
inſiuuation of a property in all authors at commen law. On 
the contrary, one clauſe of the act ſays, that printing is an 
art and manufacture of the kingdom,“ and the Whale tenor of 
it ſuppoſes, that every perſon is entitled to print and publiſh, 
unleſs in ſo far as reſtrained by the ſtatate itſelt, ar by. ie 
excluſive privileges belonging to individuals. 

Ihis act was only to continue in force for a. Banited time, 
which was renewed afterwards, but finally expired in 1694. 

From the rules and ardinances of the;$tatiuner's Company, it 
is clear, that they themſol ves did nat entertain the idea of a li- 
yrrny: property in authors at common law. 

Thus, at an aſſembly of the maſtar and wardens, e. of the 
dale Company, upon the 15th Auguſt 1681, it was, inter alia, 
reſolied.; © And whereas ſeveral members of this. Company have 

great part of their eſtates in copies; and by aneient uſage of 
ibis Company, when any book or copy. is. duly entered in the 
*, regilert book of this Company, to any beo or members of 

L * this 


+* ſach copy or copies,“ 11 


70 keepe ers or wardens, and commonalty of the: myſtery. or art | 
of Stationers of the city of London, and their ſucceſſors, li- + Mi 


©. hereto ;- then ſuch member ſhalt forfeit to the | keeper. or war- 
dens, &e. for every ſuch bock, twelve penee.”. 


ters patents of his now ee or any * his Royal: predeceſ- 
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this Company, ſuch perſon to whom ſuch entry is made, is, 
© and always hath been repmed and taten to be proprietor . of ſuch 
book or copy, and ozght to have the ſole printing thereof, which 

« -privilege and intereſt is now of late en violated and abuſed. 
It is therefore ordained, That where any entry. or entries, is, or 
are, or hereafter ſhall be duly made of any book or copy in the ſaid 

, regiſter-book of this Company, by or for any member or -mem- 

* bers of this Company; that in ſuch caſe, if any other member or 

* members of this Company ſhall thereafter, without the licenſe or 
* conſent of ſuch member or members of this Company, for 
* whom ſach entry is duly made in the regiſter-book of this 
* Company, or his or their aſſignee or afligns, print, or cauſe to 
be printed, import, &c. any ſuch copy or copies, book or 
* books, &c. or ſhall ſell, bind, ſtitch, or expoſe the ſame, or 

any part or parts thereof, to ſale, that then ſuch member and INE 
* members ſo offending, Hall forfeit to the maſters, and keepers | 
or wardens, and commonalty of the myſtery or art of Station- 
ers of the city of London, the ſum E twelve | pence for. every. 


By another article, © Whereas his moſt Excellent Majeſty, 
6. King Charles II. that now is, by his letters patents. under the 
© great ſeal of England, bearing date the 11th day of October, 
© in the 18th year of his reign, did grant unto the maſter; and 


© cenſe, authority, and. privilege only to print, utter, and ſc} 


Ce 
© the ſeveral books therein to-them-particularly mentioned, for 0 
a term of years yer' in being; It is therefore ordained; that n 
if any member or members of this Company ſhall hereafter, during le 
the contimance of the term in the foreſasd letter: patents Aan VB at 
without the licenſe or conleat of the ſaid maſters, and keepers. n. 


or wardens, and commonalty of the myſtery or art of Stationers 
of the city of London, imprint, or cauſe to be imprinted; or 


import, &c. any ſuch: book or books, or put to ſale, contrary - 


And by another article, it is ordained, That where the fole 
printing of any copy or copies, book or books, is already 
granted to any member, or members of this Company, by any ler- 


ſors, 


Lens 


© ſors, Kings, or Queens of this realm; or wliere the printing. 
© of any copy or copies, book or books, is by any lerrers aten 
granted to any perſon. or. perſons, not being a member or 


members of this Company, to his and their own uſe ;. or when 


the printing of any copy or copies hereafter ſhall be granted by 


* his now: Majeſty, or any of bis Royal ſucceſſors, to any member or 


© members of this Company, tos his and their own uſe ;. or luch- 
© letters patents ſhall be duly and legally athgned to any member 
© or members of this Company, to his and their own uſe: Then, 
if any other member or members of this Company ſhall, witk- 
© out the licenſe or conſent of ſuch owner or owners, or the ex- 
« ecutor or adminiſtrator of ſuch: owner or owners (being a meta- 
her or members of this Company )- of tuch copy, or book, &c. print, 
© or cauſe to be printed, or import, or put to fale, any copy, &c.. 
C- 
C- 
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ſuch member thall forfeit twelve pence to the Company for 

every ſuch book.” 

Theſe regulations ſeem to point out, What was s the ſenſe of che 
Srationers Company, with reſpect to this matter. The. firſt ar- 
ticle 'above recited, does not pretend. that there was any ſuch: 
thing as a common-law property, but is founded on-a ſuppoſed 
uſage among: themſelves ; by which, when any book is entered in 


the regiſter of the Company, as belonging to any particular 


member, the book is reputed to be his property, and the other 


members oblige themſelves not to interfere with him in it, though: 


they often violate this obligation; and therefore, by private cou- 
cert among themſelves, they agree that they ſhall. not encruach 


on one anothers rights, eſtabliſhed: in this manner, by the 


rules of · the Company. The other two articles exprefsly acknow- 
ledge the ROyalletters and patents, to be the ſole foundation of 
any excluſi ve privilege belonging. either to the ee in ge- 
neral, or to individuals. 

Thus matters ſtood when the act. of Queen Anne was applied 
for; and it is material to attend to the proceedings on that oc- 
caſion:. | N 

Upon examining the Journals. of che Houſe of Commons, it 


appears, that, on the 12th, December, 1709. A petition of 

Henry Mortlock; Oc. on behalf of themſelves, and other book- vol. 165. 
«. ſellers and printers in and about the city of London, and elſe- p. 240. 

| where, was preſented to the Houſe and read; ſetting forth, 


0. K it has been the conſtant uſage fo. the writers of books, 
g tos 


— 


8 


to ſel] their copies to bookſellers or printers, to the end they 
might hold thode copies as rbeir property, and enjoy the profit 
of making and vending impreſlions of them; yet divers per- 
ſons have of late invaded the properties of others, by reprint- 
ing ſeveral books without the conſent, and to the great. inju- 
ry of the proprietors, evento their utter ruin, and the dif- 
couragement of all writers in any uſoful part of learning: 
And praying, that leave may be given to bring in a bill, for. ſe- 
curing to them the property ot books bought and obtained by 
them.“ | 
Here it is to be obſerved, That the narrative or preamble of 
this petition (which is to be conſidered as the, aſſertion of. the 
book(ellers who preſented it) differs from the ſubſumption. The 
narrative does not alledge, that at common law authors or book- 
ſellers had any right of property; but only that there had been 
an uſage among them of purchaling books, to be held as their 
property: Which is a plain acknowledgment by the petitioners 
themſelves, that there was no real property, but only fomething 
which they had been pleaſed to view , a fort of property, or 
compare or lien to a property. But the fubſumption immedi- 
ately infers from this, that they actually, had a property, entitled 


 D 4 TT &4 + 4 Rs 


«a a a at a a a ah. at = ai. aa cc uw wa 


\ 

to the protection and aid of the law ; which, however artful, is 6 
neither conſiſtent nor concluſive. | 
it would ſeem, That the view of the 8 in their : 0 
petition was, to be fecured in a perpetual property of their t 
books, not a temporary excluſive right. They had been pleaſ- 
ed to figure to themſelves, that an author, or the perſon to 0 
whom he ſold his work ought to be conſidered as the proprietor WO 
of it. Their own particular rules, and the boundaries ſettled 0 
with one another, had given birth to this idea, however adverſe « 
to the true meaning of thoſe very rules. They were diffident : 
however of the ſtrength of common law to ſupport them in it; 
and therefore they made this application to Parliament, hoping 6 
to have the queſtion decided in their favour: A queſtion highly . 
important to the London bookſellers, who were in poſſeſſion of a 
all the moſt valuable books, but of little conſequence to au- 1 
thors; and accordingly not-one'anthor joins in the application. « 
Leave having been given to bring in the bill, 47th January 4 


Vol. 16. 17509, Mr. Wortley, according to order, preſented to the 
n 63 A bill for the encouragement of learning, and for fee 5 
-q „ curing « 


WL 
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© erring the property of copies of books to the rightful owners 
thereof; and the ſame was received, and read the firſt time.“ 

The bill was then ordered to be read a ſecond time, and. far- 
ther conſideration of it lay over till the 2d February, when the 


bookſellers, being afraid that it would be loſt or neglected, ob- Vol. 16. 
tained a new petition to be given in, from the poor diſtreſſed p. 291. 


« printers and bookbinders in London and Weſtminſter ; tetting forth, 
That the petitioners having ſerved ſeven years apprenticeſhip, 
hoped to have gotten a comfortable livelihood by their trades, 
who are in number at leaſt 5000; but the liberty lately ta- 
ken of ſome few perſons printing books, to which they have no 
right to the copies, is ſuch a diſcouragement to the bookſelling 
trade, that no perſon can proceed to print any book without 
conſiderable lots, and conſequently the petitioners cannot be 
employed; by which means the petitioners are reduced to ve- 
ry great poverty and want: And praying, that their deplor- 
able caſe may be im- redreſſed, in ſuch mauner as to 
the Houſe ſhall ſeem meet.“ 47 

Here the poor printers: and bookbinders are iatroduced to re- 
vive and fecond the petition of the rich bookſellers. It will not 
eſcape notice, that the fact upon which this petition reſts, does 
by no means infer the conclution: For how ſhould the printing 
of books make printers or binders lack employment, and 8 — 
them to poverty and want? 1 x 
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- gth February 1709, The bill was read a ſecond time and 1 300. 


dered to be committed. 


alſt February 1509, * Mr. mms reported irom he Gor v. 332. 


© mittee, that they had gone through the bill, and made feverat 
< amendments, which they had directed him to Fan, whe the 
q ' Houle were plealed to receive the fame.” 


25th February 1709, Mr. Compton reported, Gan the == 339. 


6 mittee of the whole Houſe, the amendments they had made on 
„ thie bill; and he read the fame in his place, and aſterwards de- 
© hvered them in at the clerk's. table; where they were once 
read throughout, and then a ſecond time, one by one; and 
«.upon the queſtions ſeverally put thereupon, with amendments 
to ſome of them, agreed unto by the Houſe. ? | 

* Ordered, That the bill with the amendments be ingroſſed. * 


21.14th March. 1709. An ingroſſed bill for the encourage —p 369. 


ment of lear ning, by veſting the copies of printed books, ix the 
bitt 14 "i aul bor. 
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© authors or purchaſers of ſuch copies, during the times therein men- 
* rioned,* was read the third time. c 

* Reſolved, That the bill do paſs, and rg the title be, A bill 0 
for the encouragement of learning, by veſting the copies of c 

printed books, in the authors or * Par chaſers of ſuch copies, during c 
* the times therein mentioned.” | 

Here it is material to advert, That the title given to the bill c 
when cngrofled, and which the Houle reſolved it ſhould bear 
when they paſſed it, is extremely different from the title the bill 6 
had when prefented by Mr. Wortley. The title originally given, c 
was agreeable to the views of the bookſellers, and ſeemed to im- c 
ply, that the authors or purchaſers of books, had, ab ante, a « 
right of property in the copies: Whereas the title given to it, 0 
when engroſſed and paſſed, viz. A bill for the encourage- c 
ment of learning, by veſting,* Sc. as plainly implies, that che c 
authors or purchaſers had no right of property, but what was c 
given by this act, and would have none after the times mention- 6 
ed therein ſhould expire. The intention of the bookſellers was c 


to have a perpetual property alcertained : The parliament would 
only veſt in them a temporary, conditional, and limited right. 


Neither was this title given per incutiam: On the contrary, it ap- a 

pears to have been an amended title, given upon mature confider- - 
ation, for the very purpoſe of ſhowing, that the legiſlature did v 

not acknowledge an ab ante right. 1 

Vel. 16. Sth April 1710. The Houſe proceeded to take into conſi- tl 
P. 394. „ deration the amendments made by the Lords to the bill, inti- tl 
* tuled, An act for the encouragement, etc. and the fame were read, q 
and are as follow.“ tl 

Ihe firſt four amendments being of no ſe, it is need- n 

Ic to inſert them. | 5102 v 

The next is, To leave out the fourth ſection, about regulating Ex 
exorbitant prices: and the laſt amendment 1s, to add the follow- u 

ing proviſo to the end of the bill: Provided always, that after 0 

the expiration of the ſaid term of fourteen years, the ſole right ; 

c printing, or of diſpoſing of copies, ſhall return to the authors there- b. 

of, if they are then living, for another term of fourteen years.” P. 

This was a moſt extraordinary clauſe to be added, if by common ca 

law rhe ſole right was to return to them for ever. | 60 

All the amendments were agreed to, except that reſpecuog the le 

prices. | d. 


Ordered, That a Committee be appointed to draw up rea- 
* longs, 


i 

© ſons, to be offered to the Lords at a conference, ſor diſagree- 
ing to the ſaid amendment.“ And it was referred;to: Mr. Se- 
cretary Boyle, and ſeveral others, (of whom Mr. Addiſon was 
one), who were ordered to withdraw immediately into the Speak- 
er's chamber, and report to the Houſe. 

Mr. Compton reported from the Committee, That thas had 
drawn up reaſons, which he read in his place, and afterwards 
delivered in at the clerk's table, and are as follow: That 
* the Commons diſagree to your Lordſhips amendments, in pr. 
3. I. 14. Firſt, Becauſe authors and bookſellers having the 
- ſole property of printed books veſted in them by this act, the Com- 
mons think it reaſonable, that ſome proviſion ſhould be made, 


that they do not ſet an extravagant price on uſeful books. 2dly,- 


* Becaule the proviſion made for this purpoſe by the ſtatute, 25th 
„Henry VIII. chap. t5. having been found to have been ineffec- 
tual, and not extending to that part of Great Britain called Scot- 
land, it is neceſſary to make ſuch a proviſion as may be effec- 
tual, and which may extend to the whole united kingdom. 
- The Lords did not inſiſt upon their amendment. 
- This conference about regulating the prices, affords a ſtrong 
additional evidence of what was underſtood. The meaning 
of the act was not to declare a pre-exiſting right in authors, 
which they might uſe at their diſeretion; but to confer a new 
right for a term of years, and which therefore 1 it was reaſonable 
the parliament ſhould grant upon its own terms. This is 
the very argument uſed by the Commons, and at length ac- 
quieſced in by the Lords; the reſtriction of the price being 
thought neceſlary, in order to prevent the ill effects of the mo- 
nopoly thus given by the ſtatute. It did not then occur, that the 
very ſame author, who, during the term of the ſtatute, was limit- 
ed as to his price, was, at the expiry thereof, to become quite 
unlimited, and, at the ſame time, to retain the kxeulye en 
of ſelling his works for ever. de ton 9 

The 400 was paſſed, verbatim, as hereto 3 * may 


* obſerved, That the four:h clauſe, reſpecting the regulation of 


prices, was afterwards repealed by an act in che 12th of Geo. II. 
cap. 36. becaule, upon trial, it was found not eaſy to be execut- 
ed ; ſo that the prices are now left to the diſcretion of bookſel- 
lern, and the monopoly is thereby rendered ib much the more 


dangerous, 


Not only does the title of the act ſhow what was ne 
5 
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1 
by parliament, but the enad#ing clauſes do in the moſt explicit man- ſ 
ner point out, that a common-law right was not meant to be 6 
confirmed; but a ſtatutory- right granted for a certain time, un- c 
der certain conditions. The preamble indeed utes the word 6 
Proprietors, as ſynonimous with authors ; but the enacting words « 
are more correct. The preamble'ſays, © Whereas printers, book- c 
* ſellers, and other perlons, have of late frequently taken the li- c 
* berty of printing, repriating, and publiſhing ;. or caufing to SY 
be printed, reprinted, and publithed, books, and other wri-' c 
* tings, without the conſent of the authors or proprietors of ſucli c 
© books and writings, to their very great detriment, and too of- c 
© ten to the rain of them and their families.“ The enacting” c 
words are; For preventing therefore ſuch pructices for the fu- c. 
ture, and for the enconragement of learned men to compoſe c/ 
and write uſeful books; be it enacted, That from and after 6 
the roth of April tyt e, the author of any book or books already * 
* printed, who hath not transferred to any other, the copy or * 
copies of ſuch book or books, ſhare or ſhares thereof, or the 4 
* bookſeller or bookſellers, printer or printers, or other per ſau or per- c 
* fons, who hath or have purchaſed or acquired the copy or co- 6 
* pics of any book or books, in order to print or reprint the fame, 6 
© thallhave the ſole right aud liberty of printing ſuch book and books, 65 
* forthe term of one and twenty years, to commence from the faid roth * 
* day of April, and no longer; and that the author of any book or: th 


books already compoſed, and not printed and publithed, or that 
* ſhall hereafter be compoled, and his aſſigne) or aſſi gut, thall have 
tlie lole liberty of printing and reprinting ſuch book and books, 
« for the term of fourteen year; to commence from the day of firſt 
publiſhing the fame, aud no longer. Then follow the penalties: 
on tranſgreſſors of the act, by for friture of the books, etc. and 
proviſoes for entering in Stationers Hall, Ry Pam to the 
Univerſities, and regulating the prices. 

That the word proprietors, in the preamble of e laden 
not mean to declare any antecedent property in authors or their 
aſſigus, but is uſed in a ſenſe not ſtrictiy proper, appears not on- 
ly from what follows in the act itſelf, but from other inſtances in 
the ſtatute· law, where the ſame word is uſed to expreſs a mono- 
poly or! exchaſice right, ſpecially conferred, without any pre- 
rence of an actual property, in the ſtritt and true ſeuſe of the 1 
word. For example; the act 8 Geo. II. cap. 13. for encou- 
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ragement of the arts of deſigning, engraving, and etching prints, 
ſays, 'Whereas divers perſons have, by their own genius, in- 
«. duſtry, pains, and expence, invented and engraved, or work-' 
© ed in mezzortints, or chiaro ofcuro, ſets of hiſtorical and other” 
prints, in hopes to have reaped the ſole benefit of their la- 
- bours : And whereas printſellers, and other perſons, have of 
late, without the conſent of the inventors, deſigners, and pro- 
© prietors of ſuch prints, frequently taken the liberty oft copying, 
* engraving, and publiſhing, or caufing to be copicd, engraved, 
© and publithed, baſe copies of fuch works, deftigns; and prints, 
to. the very great prejudice and detriment of the inventors, de- 
ſigners, and proprietors thereof. For remede thereof, and tor 
preventing ſuch practices for the future, be it enacted, &c. 
© That from and after the 24th day of June, which fhall be in 
© the year of our Lord 1725, every perſon! who ſhall invent and 
„ defign, engrave, etch, or work in mezzotinto, or chiaro oſcuro, or 
© from: his own works and invention, ſhall cauſe to be deſigned 
and engraved, etched, or worked in mezzorinto, or chiato oſcuro, 
© any hiſtorical or other print or prints, ſhall-have the ſole right 
and liberty of printing and reprinting the ſame, for the term 
** of fourteen years, to commence from the day of the firſt publiſh- 
ing thereof, Which ſhall. be truly engraved with the name of ther 
gproprietor on each plate, and printed on every ſuch print or 
©: prints.” Then foltow the like fopkeitures and r as in 
the act concerning books. 115 

The one act ſeems in a great meaſure to be copied from the 
other. And indeed, upon looking inco the Journals: of the Houſe 
of Commons, it appears, that the petition of the engravers re- 


fers to the law in favour of authors, and deſires to be put ou vol. 22. 
the ſame footing. No two ſubjects can be liker, and no two acts P: 304. 


of parlament can more nearly reſemble one another; yet it ne- 
ver was thought,” that the deſigner: of a print had an inherent” 
exoluſiwe right to hinder others from copying that print, after 
having publithed it, or that he was in this ſenſe proprietor” of his 
invention. It never was maintained; that he had a; common daw 
property, or excluſive right of any kind, independent of ftarure. * 
By an act in the 7th of his preſent Majeſty, ca 38. it was fur- 
ther provided · in favour of engravers; © That ail and every: _ 
«- fon and perſons who ſhall engrave, etch; or work in exzetinro; 
1 $1316 3 Or 
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this and the ſaid former act, every ſuch perſon ſhall be liable 
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therein, and herein after is mentioned.“ 


By this act, the term of the excluſive privilege is prolonged 


as follows: That the ſole right and liberty of printing and re- 


printing, intended to be ſecured and protected by the ſaid 
former act and this act, ſhall be extended, continued, and be 


<. veſted in the reſpective proprietors, for the ſpace of twenty eight 


years, to commence from the day of the firſt publiſhing of any 
of the works F before, and in che ſaid former 


act mentioned.“ 


On account of the extraordinary genius of Hogarth, his widow 
was, by another clauſe of the fame act, indulged with a particu- 


lar monopoly of his prints for-4wenty years, to commence from 


January 1767, over and above the fourteen years which Hogarth 


himſelf had had by the act, 8th of George II. But as in the in- 
terval between the expiry of the firſt -privilege, and the com- 


mencement of the ſecond, ſeveral engravers had copied and pub- 
lithed Hogarth's works, the following clauſe is very eta 


added in the act 7th of his preſent Majeſty. 


Provided nevertheleſs, That the proprietor or nn af ſuch 


of the copies of the ſaid William Hogarth's works, which have 


been copied, and printed, and expoſed to fale, after the expi- 
ration of the term of fourteen years from the time of their firſt. 
publication by the ſaid William Hogarth, and before the ſaid 
firſt day of January,-ſhall not be liable or ſubject to any of the 

*. penalties contained in this act, any thing herein before con- 


* tained to the contrary thereof in any wiſe notwithſtanding.“ 
Here the legiſlature: made a very juſt diſtinction. 


garth's 


or chi oſcuro, or cauſe to be engraved, etched, or worked, 
any print taken from any picture, drawing, model, or eule 
ture, either ancient or modern, ſhall have, and are hereby de- 
clared to have, the benefit and protection of the ſaid act, and: 
this act for the term herein after mentioned, in like manner as: 
if ſuch print had been graved or drawn from the original de- 
ſign of ſuch graver, etcher, of draftſman ; and if any perſon 
ſhall engrave, print, and publiſh, or import for ſale, any copy 
of any ſuch print, contrary to the true intent and meaning of 


to the penalties contained in the.faid act, to be recovered as 


No perſon 
mas to be puniſhed, or ſued in any _— for publiſhing Ho- 
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garth's works, after; the monopoly of fourteen years had <clapied; 
and nothing cqqld reſtrair any perſon from continuing fo to do, | 
but this new law, giving a further monopoly for twenty years. 
It is to be obſerved too, that throughout the whole ſtarute, al- 
though property and proprictor are the terms uled, nothing more 
was meant than a ſtatutory excluſive right; not an actual, but 

a quaſi property, the creature of that particuler ſtatute ; and the 
ſame obſervation does clearly apply to the ſtatute of Queen Anne 
rae at's books. 

It is remarkable, that even the copiers of Hogarth' s prints are 
called proprietors in the above clauſe, in as large a ſenſe of the 
word as he is himſelf. The bookſellers had introduced theſe 
cant words property and copy right; and they were naturally made 
uſe of by others, as phraſes belonging to the trade; they were 
copied from the petition of the bookſellers into the act of Queen 
Anne, and from thence into the ſtatutes of his late and prelent- 
Majeſty. It is juſtly obſerved by Mr. Blackſtone, That * words val. :. 
© are to be underſtood in their uſual and moſt known ſignifica- P 55 
tion, not ſo much regarding the propriety of grammar as their 

general popular uſe; and in particular, terms of art, or tech- 
nical terms, muſt be taken according to the one of the 
learned in each art, trade, and ſcience.“ | 

That the above is a juſt · conſtruction of the ſtatute of Queen: 
Anne, may further be iHuſtrated from the report in the caſe of 
Midwinter, where the argument upon the ſtatute is laid down 
with great preciſion. Treating of the right of an author after- 
publication, the reporter ſays: All that remains with him is p. 15). 
an excluſive privilege, granted by the ſtatute, of reprinting 
this book, and ef barring others from reprinting or vending it 
under certain penalties. It is neither more nor leſs than 
creating a monopoly, barring others from dealing in that par- 
ticular commodity ; the direct conſequence of which is, that 
ſo far as reſtrained by ftatute they muſt ſubmit; but that, in 
all other particulars, their natural liberty is preſerved entire. 

At is true, this monopoly or excluſive privilege is named à pro- 
* perty in the ſtatute; and to it is in one ſenſe, becauſe it is pro- 


enn mn, 


« per or peculiar to thoſe to whom it is given by the ſtatute. 
+ But then it was not intended to be made property in the ſtrict 
4 An of the word; for we cannot n the legiſlature guilty 


* of 


1 


« of ſuch a groſs abſurdity, as to eſtabliſſi property without a 
«* {ubject or corpus: Theſe are relative terms which cannot be 
disjoined; and property, in a ſtrict ſenſe, can no more be 
© conceived without a corpus, than a parent can be conceived 
without a child. But if the words of the ſtatute ſhall be laid 
hold of, neglecting ics ſpwit and meaning; all that can be con- 
« cluded is, that it is a property ad certum effettum only; granted 
in order to ſupport the ſeveral actions and penalties ſirected 
. by the ſtatute. It is a ſtatutory property, and not a property 
in any juſt ſente to be attended with any of the effects of pro- 
«- perty at common law.“ 

In the /econd place, Suppaſing ſo abfurdia thing. as that a real 
property is eſtabliſhed by the ſtatute, it appears evident, that 
the purſuers can take no advantage of it, when they have not 
fulfilled the conditions upon which it is granted The very 
firſt clauſe of the ſtatute, which talks of beſtow ing the property 
«upon the author, is what follows: And whereas many per- 
„ fons may, through ignorance, offend againſt this act, unlets 
« ſome proviſion be made, whereby the property in every ſuch 
« book as is intended by rh, ad, things to be ſecured to the pro- 
«« prietor may be aſcertai ned, &c. Here two things are plainly 
implied, or rather expreſſèed: 1, That the property is nat in- 
tended to be beſtowed in every caſe; for the words are, 

« Whcreby the property in every ſuch bock, as is intended by 
„this act to be ſecured to the proprictor, may be-aſcertatied.” 
And 2dly, The property is not beſtowed directly upon compo- 
ſing, but is to bei claimed). or afcertained in a certain form 
eſtabliſhed in the ſtat ute, wiz” by entering in Sationers Hall, 
© the hame of the book, aud the author's: conſent; for printiig 
„the ſame. Upon theſt conditions the property is beſtowed, 
and not other iſe: Nor does this arguinent land in, a criticitm 
upon words; iv is>foupded ou the very nature of the thing; 
tor it it: be tene in fatt, tliat many perſons! ot diſtinttion amuſe 
* thiemielves with eompoting! books, without intendimg to take 
ay pecuniary benefit by the publication, malt it not be dom- 
patent to every mortal to deal in ſuch books, as much as it was 
to dea in all books before excluſiue privileges were invented? 
It ſollianus! therefore, that every author; Who interids to make 
8 * war ks, muſt; Ggnity: the tame rabthe/ public, or, in 
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the language of the ſtatute, muſt haye the property aſcertained 
to him. And. as the method for claiming or aſcertaining this 
property is alſo laid down in the ſlatute, there muſt be eſta- 
bliſhed a preſumprio Jus is et de jure, that every new book, which 
is not thus entered in Stationers Hall, is abandoned to the pub- 
lic, and a lawful ſubject of commerce for every man to deal in. 

In the 7hird place, Suppoſing all obſtructions removed which 
bar the purſuers from a property in this caſe, ſtrictly taken, 


and ſuppole their property to be ſuch as to afford the ſame 


actions that may be founded on real property; yer it does not 
appear, that they could take any benefit from theſe conceſſions: 
for how ,are damages to be alcertained ? The only footing to 


go upon is to ſhow how far the proprietor's ſale is leſſened by 


interlopers. But this can never be determined other wiſe than 


by mere conjecture: The proprietor himſelf cannot be certain, 


that the perſons who dealt with the interlopers would have 
puichaſed, from him, without which the aſcertaining damages 


Fe beyond the reach of law. And the purſuers tacitly yield 


this point, when they agree to confine their claim of damages 


to the ſuppoſed profits made by the defendants, Their claim, 
ſo qualified, does indeed relieve them of ſome part of the dif- 


2 5 of proof, by no means of the whole; becauſe an inter- 
loper, who has ſome part of a piratical edition in his poſſeſſion, 
cannot know what pr ofits he makes till the whole be. ſold aff. 


But to let this pals: Where is the foundation in law, equity, 


or common ſenſe, to deprive the defendants even of their pro- 


fits, unleſs the, purſuers can ſpecify that they. have. fuffered 


thereby? If their (ale he not leſſened, they have no juſt ground 


of complaint. Let us give + an example, which (ball be Millar's 
Wie publiſhed in two folios, and ſold at a price beyond 


the reach of common gardeners. If a printer ſhall undertake 


an impreſſion of this book on a very ſmall type and very coarſe 
paper, which will be .purchaſed only by common gardeners, 
Philip Millar and his aſſigus will not loſe a ſhilling by this edi- 
tion: yet by this low- priced book, knowled ze in gardening i is 


ſpread much to the benefit of the public. 'ould 1 it be reaſon- 


able or juſt to deprive ſuch an undertaker of his profits, when 


the public gain by the undertaking, and Mr. Millar loſes no- 


.* thing? It is obvious then, that this claim for profits cannot be 


O ſupported 
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ſupported leſs or more as a claim of damages, when there is real- 
ly vo damage to the party privileged, or, which is the ſame, 
* where damages cannot be proved.“ 

Theſe, and other arguments uſed upon that occaſion, are a 
better commentary upon the act than any that the defenders can 
make. The Court of Seſſion found in that caſe, * That no ac- 
© tion lies upon the ſtatute, except for fuch books as have been 

© entered in Stationers Hall, in terms of the ſtatute. And found, 
* That no action of damages lies upon the ſtature.? 

The cauſe was appealed by the London bookſellers to the 
Houſe of Peers ; and having come to a hearing, it was the opi- 
nion of that 25 boncarablt Houſe, that the action ought to 
be diſmiſſed as irrelevant, without prejudice to the points ed. 
ed therein, when they ſhould be properly brought in jadguient; g 

and accordingly an order was given to that purpoſe. 

The London bookſellers were ſo little encouraged. by: this de- 
cifion, and by what paſſed in the Houfe of Eords upon occaſion 
of it, that they never ventured to renew their action in Scot— 
land, though it is well known how defirons they were to. extend 
their ſchemes of monopoly over the whole iſland, and to pre- 
vent all interference of their brethren here.. This they have not 

yet been able to accompliſh, and it is hoped never: will. 


It is indeed, with ſabmifſion,. thought, that the act of. 


Queen Anne leaves no room for the pretence of a common-law 
Property independent of the ſtatute. Your -Lordſhips, in the 
only queſtion of the kind which has come before you, ſcem to 
bave conſidered it in that light. At the fame time, it is a poſſſ- 
ble caſe, that the view of the legiſlature may have been to ſettle 
a contraverted point, by aſcertaining this claim of property for a. 
certain limited time, and fixing the boundary there, fo as to cut 
_ off all pretences groad ultra. The word veſting ſeems rather: to 
ſhow, that the antecedent right was in no ſhape acknowledged. 
But taking the act in either lenſe, as conferring, a new right 
which had never before exiſted, or as declaratory fo far of a. 
right 40 ante claimed; it does not occur to be a doubt that this 
right, whether veſted or declared, is, by the expreſs tenor of. 
the act, limited in its duration, ang made entirely Er 
an the ſtatute. 


Other 


b. 1 

Other inſtances might be given, of rights clearly found- 
ed in common law being hmited by ſtacure. Bribery was a. 
ground for reducing the elections of magiſtraey, long prior to 
the act 14th of George II. whereby it was, inter alia, * made; 
6 Jawtul tor any conſtituent member of a meeting tor election, 
who ſhal! apprehend any wrong to have been done by the ma- 
jority of ſuch meeting, to apply to the. Court of. Seſſion by 
ſummary complaint, for rectifying ſuch abuſe, or making void 
the eléction, ſo as ſuch complaint be prefented to the faid- 
Court within two calendar months after the annual election o- 
magiſtrates and counſellors.“ | 

In a late caſe, Young and others of Anſtruther-Eaſter, liaving: 
allowed the two calendar months to elapſe, were cut out of their 
remedy ot ſummary complaint upon the. ſtatute ; but they: 
brought an action at common law. tor voiding the election. Proofs 
were adduced of the. bribery and corruption. The purſuers 
prevailed in this Court, and the election was voided: 

An appeal, however, having been taken againſt this decree, . 
the chief reaſon urged for a reverſal, and for the firſt time-ſtated- 
from the'bar of the Houtfe of Peers, not having been before at- 
tended to, was, That the Court had given judgment in an ac- 
tion which appeared: incompetent, . the: ſtatute having limited 
the time, and pointed out. the only. mode for obtaining redreſs, 
which had been neglected.. 

The. anſwer made was, That the ſtatute only authorized a 
new. mode of action for redreſs of wrongs at annual elections, | 
but that theſe wrongs weren {till actionable at common law; and | | 
that the remedies ab aue competent, could not be meant to be _ 
taken away by the ſtatute : That where a ſtatute only allowed a 1 
particular and new mode of redreſs, in a caſe which was betore 
remediable at common law, . the common-law. "ONE in re- 
mained entire. n 

\ | Replied, That the intendment of the legiſlature: was to ks | 
into conſideration all the election laws, and by that ſtatute, ſo 1 
full and particular, to cut off at once, and put an end to all 
queſtions and diſputes that might have ariſen upon theſe laws. 

The Houſe. of Lords coviried, the degree of the Court: of J 
Seſſion. 2490 vel Ain „ 
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The reaſoning in that caſe appears extremely applicable to the 
preſent; and indeed, 4 fortiors applies, as the antecedent right 
here was at beſt diſputable and uncertain. ' The ſtatute of Queen 
Anne conſidered fully, and included, all the prior pretences of 
authors to copy-right, and fettled this kind of property on a 
clear, equitable, and folid footing. It lays, as clearly as words 
can expreſs, That they ſhall have a right ler a certain term of 
years, and no longer. 

Though authors, and thoſe in their right, ſhould be ſuppoſed 
to have had a perpetual property in their books; yet there was 
no iniquity in rendering it temporary by this act, by which their 
right is protected by forfeitures aud penalties for a conſiderable 
tract of time, during which, if their books are good for any 
thing, they will druw much more than ſuffices to reimburſe and 
recompenſe them. Many natural rights are reſtrained by ſta- 
tute; ſuch as, the exportation of wool, grain, &c. at certain 
times. It the proprietars of theſe. goods were allowed to go to 
any market they plcafoll, their gains would often He” mach 
greater. 

The laſt clauſe of tlie act declares, That if the SY. ſhall 
happen to be alive at the expiry of the term of fourteen years, 
the ſole right of printing and. diſpoſing, '&c. ſhall return to hin 
for another term of fourteen years; not the penalties, but the 
right; or what is called the property; and not to the bookſeller, 
but to the author hiniſelf, if he be alive. What poflible ufe was 
there for this clauſe, or what purpoſe could it ſerve, if, inde- 
pendent of the act, the excluſive right returned to the author, 
not for fourteen years only, but for ever? And how could the 
right return to the author, if he had already given it away for 
ever to an aſſignee? Amore unmeaning, nuy, more improper 
elauſe, cannot be figured, if the purfuers are well fande in 
their argument. 

It is faid, That the purpoſe of the act of Queen Cade! was to 
give an additional. ſecurity. to authors, by means of penakies 
upon tranſgrefſion ; and that the. reaſon of limiting this penal 
fanction to a certain term of years, was, that the chief tempta- 


tion to iuvade the property of authors was when the demand 


was great, which generally laſted only a few years. i 
Zut, with ſubmiſſion, this is by no means a natural or reaſon— 

able conſtruction of the ſtatute. No ſimilar inſtance will be 

pointed 
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pointed out, of a property being guorded with penalties for a 
certain number of years only, aud left unguarded atter that: 
period. It a common-law property is at all allowed to authors 
in their works, this property is as ſtrong aud as entire the fif- 
teenth year as it is the fourteenth, and the demand may be as. great. 
It is impoſſible to conceive, that fo trivial a circumſtance, as the 
difference of demand between the fifteenth and the fourteenth | 
year after the publication of a book, would be thought ſufficient 5 
by the legiſlature to make fo important a diſtinction between | 
theſe two periods. Beſides, independent of penalties, which by i 
this ftatute are not given at all to the author, but to the infor- f 
mer and to the King, the author's right is made to continue 
fourteen years longer, in the caſe of publications after the act, 
if the author himſelf be alive; ſo that the penal conſequences 
in this caſe expire in fourteen years,: and the prorogated right 
ef the author, unattended with any penalties, in twenty-eight 
years, which ſurely muſt ſuppoſe, that he has not a right in him 
which laſts for ever. 

Moft articles of moveable property are more valuable when 
new than when old; yet it never was thought neceſſary to make 
a law for ſecuring more effectually the owner's right to new fur- 
niture, or new property of any kind, leaving the old to ſhift | 
for itlelt. No act of parliament ever declared, That a man 
ſhould have the ſole excluſive right to diſpoſe of his goods for 
fourteen or twenty-eight years and no longer; and that whaever 
invaded this property during that time, ſhould be liable in pe- 
nalties and puniſhment. So far from ſecuring the property, this 
would rather look like an invitation to invade it at the end of 
the term afligned. It by common law a; man had a perpetual 
right or privilege to do a certain thing, it would ſurely appear | 
very ſingular, were he to apply for, and obtain an act of parlia- 
ment, declaring his right to do that thing for fourteen years - 
gud na larger. Any perton who acted in this manner, would 1 
conſidered as waving his right at common law 

It was ſaid, There are many inſtances of penalties noc ed, 
as in the caſes of treaſon, bribery in elections, &c. But will an 
taſtance be ſhown of any ftatute which fays, that treaſon ſhall 
be puniſhable far fourteen, years, and ns langer; or, that bribery ö 
mall be a crime tor fourteen years only, and puniſhable during | 
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that term; or, that elections ſhall be free and ancorrupt for 
fourteen years, and no longer ? 10 1 

In ſhort, this ſtatute cannot be explained upon the Fooding of 
a ſuperadded penalty. The clear and plain conſtruction of it 
is, That it is a ſtanding univerſal patent, giving authors an ex- 
cluſive right in their works, or what is called a ftatulory property, 
tor a certain time. It was intended not to give an additional 
ſecurity, but a new benefit to authors, and to free them from 
the charge and trouble of procuring patents from the Crown. 

The act therefore, (fo far, at leaſt, as applicable to Scotland), 
appears to be neither acenmulative nor reſtrictive ot any former 

right, but rather creative of a full clear one, for a determinate 
time, and under certain conditions: And the reaſon of guard- 
ing it with penalties feems to have been, that this was the beſt 
manner of ſecuring the right introduced by the ſtatute, as the 
liquidation of damages muſt often be extremely difficult. An 
act of this kind was fully ſufficient for all the purpoſes of re- 
warding authors, and encouraging learning ; whereas the eſta- 
bliſhing an independent inextinguiſhable property in copics, 
would be pernicious and deſtructive. 

The clauſe in the act, which provides, © That it do not extend 
either to prejudice or confirm any right that the ſaid Univer- 
« fities, or any of them, or any perſon or perſons have, or claim 
to have, to the printing or reprinting any book, or copy al- 
ready printed, or hereafter to be printed,“ has been appealed 
to by ſome, as containing a general ſalvo of all antecedent rights; 
and conſequently of the common-law right of authors. But the 
ſmalleſt conſideration will ſhow, that this clauſe could only have 
in view thoſe ſpecial rights, founded upon ſtatute, charter, or 
other privilege, which either the Univerſities or particular per- 
fons may have a claim to; rights not merely natural, but found- 
ed on privilege. It is obvious, that if the words of this proviſo 


are interpreted to mean any more than a ſalvo of ſpecial rights, 


ſuch as the claims of King's printers, patentees, and Univerſities, 
they muſt operate a repeal of all the preceding clauſes. | 

By the words faid Univ erſities, are meant Oxford and Cam- 
bridge, who, before this act, had the privilege, by patent, of 
printing ſeveral books, ſuch as Bibles, Acts of Parliament, &c. 
Baſker, who was King's Printer, difputed this right with them. 
Fhe Stationers Company likewiſe had, or claimed, the ſole right 
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of printing different books, particularly Almanacks, - Pſalms, 
Pſalters, &c. Partridge diſputed this, and inſiſted to print an 
Almanack of his own compiling. They likewile pretended a 
right to law books; but Atkins, a law-patentee, got an injunc- 
tion againſt every member of the Company, for printing Rolls 
Abridgment. Roper, who purchaſed Croke's Reports, printed 


* 9 


the book without the conſent of the law-patentees, upon which 


they in 1795 raiſed an action againſt him. In like manner theſe. 
law patentecs diſputed with Viner the right to print his abridge- 
ment though compiled by himſelf. Other inſtances might be 
given; an as ſeveral of theſe diſputes were ſubſiſting at the time 
the act of Queen Anne was in agitation, it was proper to throw in 


a provilion to leave the queſtion as to theſe patent-rights entire, , 
whether regarding works already printed, or hereafter to be print- 
ed; for even authors, who might afterwards write on particular 


ſubjects, might poſlibly be debarred from printing their own works, 
as happened in the caſe of Viner, Partridge, &c. which whether 
juſt or not was left undetermined. The ſame thing was done 
in the licenſing act 1662, and in the act of James II. againſt, 
monopolies. 

Before leaving the act of Queen Anne, it may be obſerved, 
That the London bookſellers, not ſatified with the advantages 
which they had thereby obtained, did, in 1734. make a new ap- 
plication to Parliament, for leave to bring in a bill for making 
more effectual the act of Queen Anne, and for preventing the 
ſurreptitious printing or importation of books from foreign parts. 


It is probable, the chief object in view was to prevent importa-, 


tion from Ireland, as it had long been, and indeed ſtill is a 


practice, to reprint every Englith .book of any confequence in 
Ireland, immediately after being publiſhed in England, and to 
underſell the Engliſh edition. Had any ſuch thing as a com- 


mon-law property been underſtood to be in authors, or the. 
bookſellers to whom their copies were afligned, this abuſe might. 


ſurely have been redreſſed, by applying to the Courts of Ire- 


land. But no fuch attempt appears ever to have been made; 


Which at leaſt ſhows, that there is no remedy at common law in Ire- 


land; though, if the defenders are not miſtaken, the common law 


of Ireland is, in other reſpects, the ſame with that of England. 


Swift, in ſome of his letters, complains, That even his manu- 


fcripts were ſtole from him there, and publiſhed without his con- 


ſent, 
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ſent, and that he could have no redreſs. Thus he writes to Mr. 


Mar. 8, Pulteney, * Yon will hear, perhaps, that one Faulkner | hath 
Voß. 3. printed four volumes, which are called my works. He hath 
No 381. only prefixed the firſt letters of my name. It was done utter- 
ly againſt my will; for there is no property in printers or bookſel- 
lers here, and I was not able to hinder it. I did imagine, that, 
after my death, the ſeveral London bookſellers would agree a- 


mong themſelves to print what each of them had, by common 


vexation; for J would as willingly have it done even in Scot- 

land. All this has vexed me not a little, as done in fo ob- 

ſcure a place. I have never yet looked into them, nor I be- 

lieve ever fhall.* He teems here to have had in view the tem- 

porary property which in England was veſted in authors by the 

act of Queen Anne, but which did not extend to Ireland; and 

he had no notion of a property at common law, See allo his 

Vol. 3. letter to Mr. Pulteney, 12th May 1735, on the ſame ſabject , 

0 332. here he ſays, © I never got a farthing by any thing I writ, ex- 

* cept one, about eight years ago; and that was by Mr. Pope's 

« prudent management for me.“ And he adds, Here the frin- 
ters and bookſellers have no property in their copies.” 
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The ſame obſervation holds as to the American colonies, 


where the works of Engliſh authors are every day republiſhed 
openly and avowedly, without any leave from the London boouk- 


The application made in 1734, appears to have been attended 


with no effect: But, in 1735, and 1936, the London bookſellers 

made another effort; and particularly in 1736, upon a motion 

made in their behalf, a bill was allowed to be brought in, * tor 
2 the better encouragement of learning, by the more effectual 
p. 741. © ſecuring the copies of printed books to the authors or purchaſ- 

ers, during the times therein to be mentioned, and to repeal an 

act, . aſſed | in the eighth year of the reign of her late Majeſty, 

© entitled,” &c. 

This bill had probably been in agitation the year before, as 

a letter appears from Mr. Pukeney to Dr Switt, ot date 29th 
S»if''s April 1735, in theſe words: F have {cnt you the copy of a bill 
2 . now depending in our Houſe, for the encouragement of 
No. 36. learning, (as the title bears ;) but I think, #7 is rather of ad- 

vantage to bookſellers than authors. Whether it will paſs or not 
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« this ſion, I cannot fay ; but if it ſhould not, I ſhould be glad 


of your thoughts upon it, againſt another leſſion It ſeems to 
me to be extremly impertect at preſent I hope you have 
« many more writings to oblige the world with, — thoſe which 
have been ſo ſcandalouſly ſtolen from you; and when a bill of 
« this nature paſſes in England, (as J hope it will next year), 
« you may then ſecure the property to any friend, or any chari- 
table uſe you think fit.” This plainly ſhows Mr. Pulteney's 
opinion, That, unleſs upon the footing of ſtatute, there was no 
ſuch thing as a property in authors, 

This bill was likewiſe thrown out, and the ſcheme of repeal- 
ing the act of Qneen Anne appears to have been dropt. Fur, 
in 1739, a new act was paſſed, not materially altering the act of 
Qieen Anne, but eſtabliſhing two points in favour of the book- 
ſellers. It is intitled; © An act for prohibiting the importation 
of books reprinted abroad, and firſt compoled, or written, and 
printed in Great Britain; and for repealing to much of an 
act, made in the eighth year of the reign of her late Majeſty 
Queen Anne, as impowers the limiting the prices of books.“ 
The firſt part of this act ſubjects the importers to certain penal- 
ties, and muſt have been chiefly intended againſt the interfe- 
rence of Iriſh bookſellers, as already obſerved. At the fame 
time, it contains this material proviſo, That the act ſhall not 
extend to any book that has not been printed or reprinted iu 
this kingdom, within twenty years before the fame ſhall be 
imported.“ Which ſhows, that the legiſlature ſtill had in view, 
to debar all perpetual excluſive privileges, and to prevent the poſ- 
1 1 of authors or bookſctllers ſuppreſſing uſeful books. b 


The defenders can pretend to vo knowledge in the com: ** oy of 
Ngiah 


mon 18 of England; but they may without offence {tate what 
appears from books] and they have already had occaſion to ob- 
ferve im what manner printing was originally exerciſed in Eng- 
land as well as in Scotland. 

After excluſive privileges came in uſe, we find much light 
thrown upon the ſubject, by thoſe very grants of excluſion, ma- 
ny of which are of ſuch a nature, and are expreſſed in ſuch 
terms, as ſhiow an univerſal opinion, that there was no literary 
property at common-law in England, 

A great number of patents to authors and printers are-to be 


Q found 
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found in Rymer's Fœdera, ſome: few ob which ſhall be here-no- 
ticed. 

By letters patent, dated 1 2th. e I 563, Elizabeth, in 
conſideration, that Thomas Cooper of Oxford, hath diverſe 
and ſundry times - heretofore travailed in the correcting and 
augmenting ot the Engliſh Dictionary (commonly called Biblio- 
theca Eliota) and now of late as well to his further pains, &c. 
hath altered and brought the ſame into a more perfect form in 
the following notable work, called Theſaurus Lingue Latinæ.“ 
Therefore, grants privilege. and licenſe to the ſaid Thomas 
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Cooper and his aſſignies, to print and ſet forth to ſale the ſaid 


; Engliſh Dictionary (before named Bibliotheca Eliota), and now. 
in this laſt edition, intituled, Theſaurus Utriuſque Linguæ La- 
* tine et Britannice, and prohibits all others from printing and 
« ſelling the ſame, either by the copy heretofore imprinted, or hereat- 
ter to be printed by the ſaid Thomas Cooper,“ during the 
ſpace of 12 years. This prohibition ſeems to extend even 
to the author of the original work and his heirs, who are debar- 
ed from republiſhing it during the term of the privilege. 
26th April 1626, a licenſe in favour of joſeph Webb, ſets 
forth, That John Webb, by his petition, has repreſented that 
he has attained to a more exact, ſufficient, and uſeful way of 
teaching to write and ſpeak che tongues than has hitherto been 
* communicated.*—Therefore grants to him, his deputes, ſub- 
ſtitutes and aflignies for 14 years, to have the whole teach- 
ing of all ſuch as deſire the fame in the tongues and languages 
by the way and means by him invented. And the ſole privi- 
lege of printing and vending all and every book and books whatſo- 
ever, which now are or hereafter ſhall be invented by him, or 
by him made ſerviceable to the purpoſe aforeſaid, for the term 
of 31 years.' And prohibits all others from attempting to 
teach by the method invented by the ſaid John Webb, or to 
tranſport out of the kingdom any of the foreſaid books, or to 
reprint the ſame within the kingdom ;—yielding and paying 
to his Majeſty for the ſaid privilege, one fifth of the clear benefit 
accreſcing thereby, and that yearly, at the feaſt of the annun— 
ciation for the whole foreſaid term, (the firſt three years being 
free) with L. 10 penalty, if not paid within ſixty days there- 
alter. | | 
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9th March 1626, Caleb Morely obtained a ſimilar privilege 
for 21 years, of printing and vending every book and books 
which now, are, or hereafter ſhall be invenred by him, or by him 
made ſerviceable to the purpoſe therein mentioned, (viz. a method 
invented by him for the firm and infallible help of memory, and 
grounding of ſcholars in ſeveral languages, but chiefly in the 
Latin and Engliſh tongues) as alſo, all ſuch tables, modules and 
works whatſoever, which may” any way further his ſaid good in- 
tention. | 

4th July 1635, a patent-is given to Francis Holyoak for the 
ſole printing a book compiled by him, called Dictionarium Ery- 
mologicum Latinum, for 14 years. The preamble bears, that his 
majeſty, being willing to encourage his ſubjects in all lawful 


and commendable ſtudies and endeavours, by apprepriating unto 


them for ſome term of years, the benefit and fruits of their labours,” 
therefore grants, &c. A clauſe is thrown in at the end to this 
effect; That if at any time during the ſaid 14 years, it ſhould 
appear to his Majeſty or the Privy Council, that the grant is con- 
* trary to the laws, or in any ſort inconvenient to the ſtate of 
the realm,” then, upon ſignification thereof by his Majeſty, 
under the ſignet or privy ſeal, or by the Privy Council, or any 
fix of them 2 their hands, that the ſame is illegal or incon- 
venient, theſe letters patent ſhall forthwith ceaſe. 

18ch Auguſt 1635, a fimilar privilege is given to William 
Braichwaite for the ſole privilege of printing, according to the 
method deviſed by him, any book, poem, or leſſon, for the 
more ealy teaching of muſic, and the furtherance of poetry, o- 


ratory, and pronunciation of the Greek and Latin tongues for 


21 years. This grant has the ſame clauſe in the preamble, and 

contains the ſame provilo, as the immediately preceding one. 
From theſe it appears what was the inductive cauſe of granting 

ſuch privileges, viz. to encourage the ſubjects in all lawful and 


* commendable ſtudies, by appropriating unto them, for ſome 


* term of Fears, the benefits and fruits of thuir labours.“ In ſome 
other inſtances, theſe ſpecial grants and ordinances are expreſsly 
mentioned, as being the only foundation of the rights of authors 
and publiſhers ; for example, a proclamation againſt the diſor- 
derly printing and diſpoſing of books, pamphlets, &c. 25th Sep- 
tember, 1623, narrates a decree of the Star-Chamber, anno 
1586, and * that the true intent and meaning of the ſaid decree 
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6 "un 2." th catitiodly AGES. by printing beyond ſea and elſe- 
< where, as well ande {editious books, &c. as alſb Tach allow- 
ed books, works, and writings, as have been imprinted with- 
© in the realm by ſuch, to whom the ſole printing thereof 5) Jer- 
ters patent or la wful ordinance or authority doth. appertain, accord- 
ing to the true intent of the, ſaid decree, and by importing 
© the ſame into this our realm.“ And a procl:imation 1 5th April 
1636, concerning the book, intitled Mare Clauſum, is expreſſed in 
ſimilar terms. 

The great numbers of thoſe patenis, which are to be found 
from the reign of Queen Elizabeth downwards, are another ſtrong 
proof of the. ſenſe of authors, that they had no excluſive power 
at common law over-their works after publication. 

It appears too from ſomè of the patents already cited, that it 


was a matter of doubt, whether the granting ſuch privileges 


even for a limited time was not contrary to the rights of the 
ſubject, and 1niſchievous. to the late. 

In ſome caſes, ſo little were literary compoſitions conſidered 
to be the property of the authors, that, thoſe who obtained ex- 
cluſive grants, were burdened with the payment of an annual 
fum to the King. 


To theſe obſervations may be added, that the Univerſities of 


Cambridge and Oxford obtained grants, from time to rime, for 
printing nd vending all books. whatſoever, without taking any 
notice of the rights of authors “. 

We do not find that . or Ben Johnſon, though their 
wor ks were valuable, ever dreamed of having any excluſive right 
in them. Various editions of their plays came forth in their own 
time, not publiſhed by them, but by the prompters of the dif- 
ferent places of exhibition. 

Ja. I. of England made a tranſlation of David's Pſalms. This 
work was publiſhed by order of his ſon Ch. I. who claimed no 
property in the book, bur gave it rhe protection of a patent. His 


words, are, * whereof our late clear father was auihor ;” and he 


fays, he has ordered it to be perufed, * and, being found to be 
truely and exactly done, we do hereby authoriſe tne ſame to be 
N according to the pacent granted thereupon.“ The 


gce patent in favour of the Univerſity of Cambridge, 20th July 1 534, an AS ie 
vour ot the Ungiverlity of Oxford, 12th November 1632. : 53 f 
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edition was printed at Oxford by William Turner, printer to the 
famous Univerſity, 1631. 
Swiſi's Letters, above noticed, ſhow, That he never under- 
ſtood himſelf to be proprietor of the works publiſhed by him. 
Mr. Pope's opinion too appears from the ſale of his Homer, in 
1712. The conveyance granted by him, was of the copy-right 
for fourteen years certain, or as long after as he is enabled by 
* the ſtatute of Queen Anne to do it.“ 
And that Lord Bolingbroke was of the ſame addin; may be 
inferred from his will, which, after ſetting forth, That he was 
the author of certain books, or tracts, therein mentioned, ſome 
of them already pabliſhed, others not, adds, But I have not Svwift's let- 
aſſigned to any perſon or perſons whatfoever, the copy, or the {5.1.7 
liberty of printing or reprinting any of the faid books or tracts, worth, vol. 
or letters. Now I do hereby, as far as by law I can, give and — 
* afllign to David Mallet of Patney, in the county of Surry, 
* Eſquire, the copy and copies of all and each of the before- 
mentioned books, or tracts, or letters; and the liberty of re- 
printing the ſame.” 
Rolt, in his Dictionary of trade and commerce, ſecond edition, 
London, 1761, under the word Book, defines it to be, a work 
of wit or genius, compoted and printed tor the public utility, 
or ſometimes only for curiofity and pleature.* And adds, The 
+ ſtatute of Queen Anne. regulates the property of authors.“ 
Under the word Privilege, he lays, * Privilege for the impreſſion 
* of books is properly exctufive, being a permiition which au 
* auihur or booktcller obtains under a Prince's feal, to have alone 
the imprethon of a book, with a prohibition of all others to 
print, felt, or diſtribute the fame, within a certain term of 
« years, utually fourreen; under clautes and . penakies exprefſed 
* therein. Theſe privileges were unknown till the beginning. 
© of the fixtecnth century, when they were introduecd in France. 
+ The oldeil is ſaid to bear date in the 1507, and to have been. 
* occaſioned by ſome printers counterfeiting. the works of au— 
* thors as ſoon as they appeared. But people were yet at liber- 
* ty to take them, or let them alone, at pleaſure, till the inte- 
* reſts of religion and the ſtate occaſtoned the reſtraining of 
this liberty. In 1363, Charles IX. publiſhed a celebrated or- 
© donnauce, forbidding any perſon, on pain of confiſcation of 
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body and goods, to print any letter, ſpeech, &c. without 
permiſſion. The like has been ſince done in England; though 
at prefent, privileges are not only ſeldom required, but, by 
the late act for ſecuring the properties of books, ſęem need- 
Teſs,” p 2 

Several other writers of note have declared againſt literary pro- 
perty, ſo far as claimed independent of the ſtatute. The author 
of a Leiter to a member of Parliament, printed in 1747, ſeems 
to have been the firſt who entered the liſts on the other ſide. 
This letter has been aſcribed to an author of reputation, 
and of high rank in the Church, but probably by miſtake ; as 
the perſon here meant had fo little faith in the doctrine of com- 
mon-law property, that when he publiſhed the works of Mr. 
Pope, with his own notes and commentaries, he applied for and 
obtained from his late Majeſty a patent for a term of years, pre- 
fixed to the edition 1764 of the ſaid work “. | 

From this patent, containing no penalties, but ſimply a grant 
of excluſive property for a term of years, and from a note a- 
gainſt monopolies, Vol. iv. p 276. of the 8vo edition, 1760; 
it may be inferred what the learned editor's opinion was, on the 
ſubject of literary property. Yet the anonymous letter imputed 
to him has been much founded on by the purſuer in this cauſe ; 
and appears to have been adopted by Poſtlerhwhayr in the laſt 
edition of his book, publiſhed in 1966, where he has been 
| prevailed on by his bookſeller to inſert it verbatim, under the 
article Book ; though his own remarks ſhow, that he does not 
think the property of authors is yet ſufficiently eſtabliſhed. For 
he ſays, Though what this learned gentleman has urged is 
© more than ſufficient to-ſhow the juſtice of a lau for the ſecurity 
* of literary property; yet we ſhall preſume to add a word more, 
by obſerving what effect this world have on particulars, and on 
the public. The reaſons offered by him for making ſuch a lau, 
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It bears, That . being deſirous of reaping the fruits of his labour, which he cannot en- 
« ay wit haut our royal licence and protection, he hath therefore moſt humbly beſought Us to 
« grant him our royal privilege and licenſe, for the ſole printing, publiſhing, and vending 
the ſaid works, for the term of fourteen years: We being graciouſly pleaſed to gratify him 
* in his ſaid requeſt, do by thele preſents, agreeable to the ſtatute in that behalf made and 
« provided, for Us, our heirs and ſucceſlors, give and grant, &c, * W 


* 


which 
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which he ſays is ſtill wanted here, are ſomewhat extraordinary: 
In the %% place, That it would tend to make books cheaper ; 
and, ſecondly, That the licentiouſneſs ot libelling the govern- 
ment, and inſulting the church, and goſpel itſelf, by 1 impious 
books, would be eaſier remedied, than when property is inſecure. 


Under the word Patent, he ſays, Nothing is more inſecure in 


* this nation than literary property.” 

Savary, from whom this work is borrowed, — , wikee 
pour Pimpreſſion des livres. Ce privilege eſt proprement excluſif; 
c*'elt une permiſſion qu'un auteur, ou un libraire, obrient au g- and 
* /teau, pour avoir ſeul la permiſſion d'imprimier un livre, avec 
« defenſes a touts autres de Pimprimier, vendre, & debiter, pen- 
dant un certain nombre i nes; avec les clauſes et ſous les peins 


qui y font exprimees.“ 


* 


Mr. Blackſtone has been appealed to as an authority of weight oY c. 26, 


in favour of literary property, But when the paſlage in his 
book is conſidered, it would rather ſeem that he is doubtful in 
his opinion. He admits, that a work may be tacitly given to 
the public, when the author permits it to be publithed without 
any reſerve of right, and without ſtamping on it any mark of 
ownerſhip. And he adds, Neither with us in England, hath there 
* been any direct determination upon the right of authors at the common 
law. But much may be gathered from the frequent injunctions 
of the Court of Chancery, prohibiting the invaſion of this pro- 
« perty; eſpecially where either the injunctions have been per- 
* petual, or have related to unpubliſhed manuſcripts, or to ſuch 
ancient books as were not within the proviſions of the ſtature 
of Queen Anne. Much may allo be collected from the ſeve-— 
ral legiſlative recognitions of copy-rights; and from thoſe ad- 
© judged caſes at common law, wherein the Crown hath been 
conſidered as inveſted with certain prerogative copyrights: 
* For if the Crown is capable of an excluſive right in any one 
* book, the ſubject ſeems alſo capable of having the ſame right 
* in another.” * 
Here your Lordſhips ſee it expreſsly admitted, That when 
this very learned author wrote, which was within ' theſe few 
years, there never had been any direct determination in Eng- 


land upon the right of authors at common law; and indeed the 
fact 
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ed in cates where there is na remedy at common law. 
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fact is certain, that till the cafe of Millar againſt Tay lor was ad- 


_ judged very lately in the Court of King's Bench, the point was 


entire as to any jadicial determination. Ihe circumſtances of that 
caſe will in the ſequel be explained. In the mean time, as vir. 
Blackſtone lays; that much may be gathered from the injunctions 
in Chancery, it may be proper to inquire into thele. 

Wirth regard to injunctions, in the t place, it may in gene- 
ral be obſerved, That injunctions of the Court of Chancery are 
no evidence of a cominon-law right. They are every day grant- 
A vari- 
ety of inſtances of this kind will be found in the Equity Caſes 
abridged. 2dly, Theſe injunctions often pals of courfe, upon 
a bill being filed, without any anſwers. from the detendanr, 
They are lomething of the nature of a fiſt upou a bill of. ſuſpen- 
fion in Scotland. 

The defenders are informed, that the Court of Chancery has 
never yet avowedly proceeded in its injunctions touching. litera- 


ry compofition, upon the principle of an inherent property, an- 


tecedent ta the act of Parliament, and independent of ſpecial. 


privilege. 


The only inn ian which appear prior to che act, are; 15th 
November 1681, Stationers Company v. Lee, for printing al- 
manacks; 17th November 568, Stationers v. Wriglin, for the 
fame; gth and 22d February 1709, Stationers u. Partridge, for 
ſelling almanacks. Thefe were all upon patent-rights, and: 
theretore have nothing to do with the preſent queſtion, 

The injunctions ſince the act, may be ſ{ubdiviiied into three 
claſſes. 1ſt. Irjunttions upon the right given by ſtature. Of 
this kind arc the two eaſes, in which Mr. Blackſtone ſays, the 
injunctions were perpetual: viz. Knaplock v. Curl, gth Novem- 
ber 1922; and Baller v. Watſon, 6th December 1737. And of 
the {ame kind, the detenders are informed, were, 28th Novem- 
ber 1735, Motte u. Faulkner; and 27th january 1736, Waltho, 
v. Walker. Injunctions given to inforce the ſtatute, do in no 
ſhave apply to the preſent cafe. Viner, under the title, Books 
and Authors, mentions Knaplock v. Curl, and ſays, that the 
plaintiff claimed the ſole right, Oc. per ſtat. 8. Au. He takes no- 
rice of ſeveral other injunctions, but all of them under the ſta- 
cute. f 


2dly, 


50 1 
' 24h, Injunctions to reſtrain the publication of papers obtain: 
ed ſurreptitioufly. Of this kind were; 24th' May 1732, Webb- 


v. Rofe; 5th June 1747, Pope v. Curly r3:h June: 2741; Forreſ- 
ter v. Walker; 31ſt July 17358, Duke of Queenſberry v. Sheb- 


beare. In theſe caſes, Where manuſeripts were elandeſtinely ob 
tained and printed, the Court of Chancery had no occaſion to 
go on the ſuppoſed. common-law right of authors, to the perpe- 
tual monopoly of their works; for, independent of this queſtion, 
it was certainly proper to reſtrain ſo fraudulent an act as that of 
publiſhing an author's manuſcript without his conſent. Beſides, 
the idea of the Court might be to ſecure to learned and induf- 
trious men, the right given by the ſtatute, and to hinder the pira- 
tical printer from robbing the author of a benefit, which, though. 
not actually then veſted, might become veſted in him for four 
teen years, with a c term of bree. more, as re as 
ne choſe to publiſh.. bog 283 03.9 
Z3Zaly, Injunctions when the Books! were wy adh —— 
within the terms of the ſtatute; This is the only Kind: of in- 
junction from which any aid can poſſibly be drawn in favour of 
Trerary property. t the ſame time, when the inſtances are 
examined, they will be found te be of no avail. The firſt: i is, 
Eyre v. Walker, for tbe Whole Duty of Man, ꝗth June 1733. 
In this there was only an injunction 2 full — or furiher or- 
der. In junctions of this kind may „ be obtained, as the fact 
is taken upon the ſtating of the bill. Nothing further appears 
to have been done in this caſeo. It never came to a I ar- 

ing. ſo that no concluſion can be draw from it. N 301 
The next is, Tonfon v. Walker, for Dr. Newton's Mileon,. m 
1752. From a written note of this caſe, it appears, that the 
counſel for the defendant was interrupted by. the then Lord 
Chancellor, who deſired to know; whether the life, aud preface, 
and notes, were not within the 8th Anne On the firſt Gearing, 
his Lordfhip ſent the book to the Maſter in Chandery, to ſec 
what notes there were of Mr. Merchant's, the piratioa leditor, and 
how many of Dr. Newton's. Afterwards his CO {{jd; he 
had been inclined to ſend a cafe to the Judges, in order to ſettie 
the general queſtion of law; but as Dr. Neuton's notes came 
Wickin the act of Queen Anne, without. EIN on W bf 
_M | law, 


L 
law, Merchant had no right to Dr. Nemgou's abe An he: en- 


tinued che in junction, 123579 ttf 

The cafe of Millar v. Donaldſon, came ae che next Lord 
Chancellor. This vas a motion at the firſt ſeal; after T rinity term, 
1765 to continue the injunctious which had been; obtained, upon 
albill without anſwers, to ſlay publication of the following books; 
Thomſomt Saaſons, claimed by Millar; Pope's Iliad, by Oſburne; 
Swift*s Miſcellanies with notes, and the life of the author, by Ba- 
thurlt; - A written note of the caſe ſays, it was obſerved, i have 
ſern no. caſe where the terms of the, act being expired, the 
Court has continued the hende! after anſwer put in, -If; 1 
« ſee a queſtion of law, I only delay the parties by an injunction, 
< when 4-ſce that at the hearing I ſhall ſend them to law; for 
they may go directly to law without the delay of this Conrt.—- 
*: But where I ſee it Within the ſtatute, then I ſhould, according 
tdo the precedents which I muit approve, ſtay the, publication. 


An the cafe; of the Stationers Company, the Court went on 


the right of che letters patent; Ihe Crown was conſidered as 


Pater patria; and it was proper to print the acts of State, and 


that the Crown ſhould have the power of doing it.—In this 
<7 cal, it is a capital queſſion in law, ſubtile in its nature, and 
.* extenſive in its conſequences.— It would be preſumption. i in me, 
to determine a queſtion worthy, of the higheſt conſideration of 
any Court in Weſtminſter-hall; therefore, I ſhall ſay nothing 
as to the merits: It might be flattery to ones ſelt, on the one 
hand to determine fer authors, in order to, Bet | fame and pa- 
«  negyrie from. them; and on the other hand, it. would be dan- 
«4 gerousto veſt the property; for that contains not only a right 
-* to, publiſh, but alſo to ſuppreſs, _ by, which means, . thoſe. who 
have a right to the greateſt authors, may ſuppreſs them, which 
would be a fatal ; conſequence to the public. —Theſe; outlines 
«are £ extenſiye, that I do not care to draw them nearer in ſo 
4 great a queſtion. But as at the heart ing I ſhall, ſend it. ro law, 
I think I ought to diſſolve the injunction, and leave the partics 
to proceed at lau, in regard to Thomſon's Seafons, and Pope's 
Homer's Iliad, which are both out of. che act. Swift s Miſcel- 
lanies and: on the ſame footing . with ; Newton's Milton; for 
the Life of Swift by Dr. Hawkeſworth is new, and within, the 
act.“ Accordingly the injunctions were diſſolved, except as ro 
Swift 's Miſcellanies; and this was afterwards diſſolved. 
: Soon 
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8don after came Millar v. Taylor, before the ſame Lord Chan- 
cellor, on motion to diſſolve the injunction ohtained by the plain- 
tiff, againſt publiſhing Thomſon's Seaſons. —The injunction had 
been granted by Mr. Baron Smyth, who ſat on a former occa- 
ſion for the Lord Chancellor. But at the time of granting the in- 
junction, Mr. Baron Smyth had made a caſe for the King's Bench. 
—On the preſent motion, the Court proceeded. on the princi- 
ples of the former caſe v. Donaldſon, and therefore diflolved Ne 
menction. 

Another caſe, of Millar v. Taylor; for printing Sounnl 8 Night- 
Thoughts, came before the matter: of the rolls, Michaelmas term 
1565. The book was manifeſtly within the 8th Anne, and a 
perpetual injunction was prayed. A note of the caſe lays, it was 
obſerved, That a perpetual injunction might be improper, as it 
ſeemed to imply perpetual right. I think the injunction ought 
to be continued, but it ought+to be fo framed, * not to im- 

© ply a right beyond the two terms of fourteen years.” 

The next caſe in Chancery known to the defenders was, 
Macklin v. Richardion, which came before the late Lord Chan- 
cellor, Trinity term 1768, relative to an injunction granted 
to ſtay the publication of Love A-la-mode, a farce written by 
Macklin.— The defendant had employed one Gurney, a fhort- 
hand writer, to attend the performance at the play-houſe, and 
had the copy of him for one guinea. The firſt act was printed 
in a magazine, and the ſecond act was promiſed in a ſubſequent 
number. Macklin had never printed his farce, or transferred 
the copy-right. It appears, from a written: note of the caſe, that 
after hearing counſel for the plaintiff, the Court, deſired to 
know, Whether the queſtion of law was decided. * Before he 
moved a ſtep, he deſired to know the ground.“ - The cauſe 
therefore was ordered to ſtand over till the general queſtion of 
property ſhould be determined. The defenders are informed, 
that Richardſon has ſince been convened in one ſhilling dama- 
es. 
8 It is faid, That the London nakGdiore "Ow all along been 
afraid of bringing the matter to a ſolemn trial at law, though 
much induſtry has been uſed. in applying for injunctions in the 
Court of Chancery; and that more than once they have attempt- 
ed to * their purpoſe, by + a colluſive trial. Thus it is 
informed, 


1.92 7 


informed, that in 1738, a ſoit was commenced by them- in the 


Court of Chancery, againſt one Collins of Saliſbury, tor vending 
copies of the Spectator printed in Scotland. Collins had by this 


time become deeply concerned in copy-right, in conjunction with 
the London bookſellers, ſo that it was very much his-intereſt to 
loſe the cauſe ; becauſe the advantage that would accrue to him 
from perpetuating the excluſive right, would far overbalance any 
trifling damages to which he could be ſubjected for {ſelling Scotch 
Spectators, ſuppoſing it had been underſtood or intended that he 
ſhould pay. Collins's defence, therefore, it will be readily belie- 
ved, was not managed with the greateſt accuracy ; but the Court, 
upon hearing the caſe, being ſenſible of its importance, and per- 
haps ſuſpecting what was at bottom, referred the matter to the 
twelve Judges, and it has lain over ever ſince. 5 

Thus matters ſtood, when; in conſequence of the above pro- 
ceedings in Chancery, in the cafes of Millar v. Donaldſon, and 
v. Taylor, the plainciff Millar at laſt brought his trial before the 


Court of King's Bench. The — of the trial are ſaid to 


have been theſe. 
The ſubject in — was Thomſon's Seaſons, a book firſt puby 


liſhed in 1727. The monopoly ot twenty- eight years expired in 


1755. After that period, many editions of it were priated o- 


penly, with the names of the publiſhers affixed to the title- page, 


without any challenge from Millar, (who had purchaſed the co- 
py-right from the author,) till 1763, when an injunction was ob- 
rained in Chancery againſt Donaldion; and another againſt Fay- 
lor, to ſtop the ſale of an edition printed by Donaldlon ; which 
injanctions, however, were afterwards in 1765 diſſolved upon 
anſwers, as already fail. Millar proceeded no tarther in his ſuit 
with Donaldſon, but went on with Taylor, whom he ſrems to 
have thought a fitter perſon to be dealt with, in caſe at any time 
a compromiſe ſhould be needful. It may be obſerved, that Tay- 
lor had not printed the Seaſons, but only ſold ſome of :Dbuaks- 
ſon's impreſſion. 

The injunction having REN diſſolved in the Court of es 
ry, and the parties left to try the matter at common law, this 
Of itſelf is proof pofftive, that hitherto the point was undeter- 
mined; and it is likewiſe proof, that the Court of Chancery con- 
ann! it as a commons law queſtion, which did not fall to be de- 


termined 


I 
termined upon ſuggeſtions of equity in the Court of Chancery; 
but neceſſarily required the deeiſion of the courts of law. " 

The trial having proceeded in the Court of King's Bench, the 
jury returned a verdict, fiading the fact of publication; and the 
Court afterwards gave judgment 1 in favour of the plaintiff, but 
not without contrariety of opinion. 

The defendant at firſt took out a writ of error againſt the the 
termination. Afterwards, however, it is informed, he was pre- 
vailed on to compromile matters with the bookſellers, who, it is 
ſaid, paid all his e Accordingly, he withdrew his. writ 
of error. 

A judgment of the court of king 8 Bench, eſtabliſhing a point 
of the common law of England, not formerly decided, is un- 
doubtedly of the higheſt authority in that country; but it cannot 
be admitted as coneluſive of the preſent queſtion, which muſt ne- 
ceſſarily be tried by the law of Scotland“. 

The legiſlative recognitions, mentioned by Mr. Blackſtone, 
when looked into, are foreign to the purpole.. The licenſing aft; 
13th Charles II. cap. 33. has already been tpoke to. The act, 
t>th Q Anne, cap. ty. Hitz. only acknowledges: that fort of 
property, which was veſted by the act 8th of Q. Aune ; and the 
act 5th of his prefent Majeſty, cap. 12. $ 46. relates to felling 
pamphlets and new{-papers. without the author or publiſher's 
name. | 

The only other thing, founded on, is the Crown?” prerogative 
copy-right to certain books, ſuch as Bibles and Acts of Parlia- 
ment, whieh has already been explained, and has no connection 
with the preſent queſtion. 

IThoeſe obſervatious on the law of Englend are ſubmitted els 
the greateſt diffidence ; and the defenders ſhall only add upon: 
this head, that, it the law of England ſtands in tavour of lite- 
rary property, it is different from the Jaw of Scotland, or of 
other countries. In France, patents are given. to authors: and 
bookſellers from ten to: twenty years. And] it appears that the Colbert's po- 


great Colbert was of opinion, that even theſe gave ioo much nora 


5 Ie is informed, that another inne clio = was laely moved for in the Court of Chan- 
cery, againſt Mr. Donaldſon, for printing Thomſon's Seafons; and that the ſame was 
anted without any bearing on the merits, as it was underſtood in the Court, that Mr. 
Donaldſon was to bring the queſtion by appeal before the Houſe of Lords; which he is ac- 
kd preparing to N | 75 
9 opportunity 
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| opportunity to the ſtationers of Paris to oppreſs the baokſellers r 
in other” parts of the kingdom, whereby; books were kept at an {i 
exorbitant price. It is believed, in Holland and in Germany, t 
daily inſtances occur of temporary excluſive privileges to au- v 
thors. Many of them are to be leen prefixed to their books. 
But it will not be pretended, that there is any ſuch thing therc, { 
as that which is now termed in England] a literary property at com- 5 
mon law. | ries K 
V. Ciccum. V. The defenders ſhall not beſtow many words on the ſpecial e 
ſtances of . , . . . q 
the preſent cir cumſtances of this caſe, which plainly ſhow, that the purſuer, 0 
caſe. and thoſe in whole right he pretends to have come, had, origi- t 
nally no view to a claim of property at common law, or to any 1 
thing further than a temporary.right by patent in the work now 
in queſtion. The reverend author ſeems at firſt. to have meant, t 
that this work ſhould be abandoned to the public, as it is belie- t 
ved, he did not ſo much as enter it in S:ationers Hall; but af- v 
terwards, having been told by his bookſeller, that ſomething 1 
might be made of reprinting it under an excluſive patent for a c 
certain number of years, he aſligned his right with hat view, t 
and a patent was obtained. J 
| This patent, unguarded by penal and merely giving an 1 
4 excluſive right for the term of fourteen years, was clearly of no < 
uſe, if ſuch right was antecedently in him not for fourteen years i 
only, but for ever. If he could convey his property at common a 
law, and if this conveyance would have heen a ſufficient ground ] 
of action to the aſſiguee againſt every violatur of it, what higher i 
right, what greater benefit, did the patent , confer upon him: 
what beiter action could he minen the patent, than up- I: 
on his common law- property? a] 
When Mr. Auſtin publiſhed the. mark ich his patent prefixed, 'l 
did he not hold forth to the world, that he had an excluſive right i. 
of printing this book for fourteen years, and for that term only ? h 
and did he not in effect acknowledge and declare, that, the {; 
term of the patent being elapſed, every other perſon might print 2 
and publiſh the work at pleaſure? If his preſent plea be good, t 
he laid a ſnare for the lieges by founding only on his patent, {i 
MY ought to bar him from the preſent action. . 8 
Neither was bis conduct juſtifiable, in allowing: the intended 1 
new edition to be advertiſed for two years and a halt. in all rhe 0 


3 = newl- 


NE ers 1 
newſpapers without any challenge, and then bringing the pre- 
ſent action upon titles ſcarce connected even with the aſſiguee of 
the author, in order that he might run away with the proſics, 
without being at the expence or trouble of the publication. 

It may be added, that as the purſuer is a foreigner with re- 
ſpect to Scotland, and as this book of which he claims the pro- 
perty is the work of a foreigner, the queſtion is to be conſi— 
dered entirely in the ſame light, as if the action were brought 
at the inſtance of a French bookſeller, complaining of the defend- 
ers tor having republiſhed in Scotland a book, which had been 
originally printed in France; and how far ſuch an action ought - 
to, be ſuſtained, even though the general doctrine of literary 
property were eftabHſhed, may admit of conſiderable doubt. 

The London bookſellers themſelves, have never underſtood, 
that the property of foreign authors extended to England, or 
that Voltaire, and other French writers of the firſt note, whoſe 
works are daily reprinted in England without leave aſked or gi— 
ven, would have any right to fue the Engliſh publiſher, upon the 
common law of England. It would not be convenient to carry 
the doctrine fo far; and yet it does not occur what better right an 
Engliſh bookſeller can have to come to Scotland, and there to 
maintain, that his property 1s invaded by a perſon who has 
done nothing more than exerciſed his buſineſs of a printer with- 
in Scotland, and who neither has encroached upon the right of 
any of the leiges of this country, nor can be accuſed of any vio— 
lation of the common law of England having never ſet his foot 
in that kingdom, nor ſubjected himſelf to its laws, 

+ The preſent queſtion can never be tried upon the common 
law of England, for the defenders are not bound to know. any 
thing of that law, or to regulate their conduct by it in any 
ſhape. The purſuer muſt be able to ſay that, he has a property 
in this work by the common law of Scotland, which property 
happening to be accidentally in this country, has been unjuſtly 
ſeized by theſe defenders, whom he ſues before your Lordſhips, 
as the proper juriſdiction in order to obtain reſtitution from 
them. But upon what footing is it that the common law of 
Scotland can regulate the property of foreign authors with re— 
gird to works compotled and publiſhed in another country ? 
This would be giving it an effect beyond what the common law 
of England is allowed to haye; and the conſequences of extend- 


ing 
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| opportunity to the ſtationers of Paris to oppreſs the baokſellers 


V. Circum- 


ftances 


in other parts of the kingdom, whereby books were kept at an 
exorbitant price. It is believed, in Holland and in Germany, 
daily inſtances occur of temporary excluſive privileges to au- 
thors. Many of them are to be leen pretixed to their books. 
Bart it will not be pretended, that there is any tuch thing therc, 
as that which is now termed in England a literary property at com— 
mon law. | | | | yelder trove 


* > , 


V. The defenders ſhall not beſtow many words on the foecial 


hs preſent cir cumſtances of this caſe, which plainly ſhow, that the purluer, 


caſe, 


and thoſe in whole right he pretends to have come, had, origi- 
nally no view to a claim: of property at common law, or to any 
thing further than a temporary right by patent in the work now 
in queſtion. The reverend author ſeems at firſt to have meant, 
that this work ſhould be abandoned to the public, as it is belie- 
ved, he did not fo much as enter it in Stationers Hall; but af- 
terwards, having been told by his bookſeller, that ſomething 
might be made of reprinting it under an excluſive patent for a 
certain number of years, he afligned his right with that view, 
and a patent was obtained. | 

This patent, unguarded by penalties, and merely giving an 
excluſive right for the term of fourteen years, was clearly of no 
uſe, if ſuch right was antecedently in him not for fourteen years 
only, but for ever. It he could convey his property at common 
law, and if this conveyance would have heen a ſufficient ground 
of action to the aſſignee againſt every violatur of it, what higher 
right, what greater benefit, did the patent confer upon him? 
what better action could he. maintain, upon the patent, than up- 
on his common law- property? 

When Mr. Auſtin publiſhed the. ark with his patent prefixed, 
did he not hold forth to the world, that he had an excluſive right 
of printing this book for fourteen, years, and for that term only? 
and did he not in effect acknowledge and declare, that, the 
term of the patent being elapſed, every other perſon might print 
and publiſh the work at pleaſure? It his preſent plea be good, 
he laid a ſnare for the heges by founding only on his patent, 
biel. ought to bar him from the preſent action. . 

Neither was bis conduct juſtifiable, in allowing the intended 
new edition to be advertiſed for two years and a halt. in all the 
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newſ-papers without any challenge, and then bringing the pre- 
ſent action. upon titles ſcarce connected even with the aſſiguee of 
the author, in order that he might run away with the profics, 
without being at the expence or trouble of the publication. 

It may be added, that as the purſuer is a foreigner. with re- 
ſpect to Scotland, and as this book of which he claims the pro- 
perty is the work of a foreigner, the queſtion is to be conſi- 
dered entirely in the fame light, as if the action were brought 
at the inſtance of a French bookſeller, complaining of the defend- 
ers tor having republiſhed in Scotland a book, which had beer 
originally printed in France; and how far ſuch an action ought 
to, be ſuſtained, even though the general doctrine of literary 
property were eſtabliſhed, may admit of conſiderable doubt. 

The London bookſellers themſelves, have never underſtood, 
that the property of foreign authors extended to England, or 
that Voltaire, and other French writers of the firſt note, whole 
works are daily reprinted in England without leave aſked or gi— 
ven, would have any right to ſue the Engliſh publiſher, upon the 
common law of England. It would not be convenient to carry 
the doctrine fo far; and yet it does not occur what better right an 
Engliſh bookſeller can have to come to Scotland, and there to 
maintain, that his property 1s invaded by a perſon who has 
done nothing more than exerciſed his buſineſs of a printer with- 
in Scotland, and who neither has encroached upon the right of 
any of the leiges of this country, nor can be accuſed of any vio- 
lation of the common law of England having never ſet his foot 
in that kingdom, nor ſubjected himſelf to its laws, | 

+ The preſent queſtion can never be tried upon the common 
law of England, for the defenders are not bound to know any 
thing of that law, or to regulate their conduct by it in any 
ſhape. The purſuer muſt be able to ſay that, he has a property 
in this work by the common law of Scotland, which property 
happening to be accidentally in this country, has been unjuſtly 
ſeized by theſe defenders, whom he ſues before your Lordſhips, 
as the proper juriſdiction in order to obtain reſtitution from 
them. But upon what footing is it that the common law of 
Scotland can regulate the property of foreign authors with re— 
gird to works compoſed and publiſhed in another country? 
This would be giving it an effect beyond what the common law 
of England is allowed to have; and the conſequences of extend- 


ing 
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ing it ſo far would be highly inexpedient; as at this rate, we 
could not print a ſingle foreign book in Scotland, and. we 
would be at the mercy of the bookſellers of other countries for 
every work not originally publiſhed in Scotland, ſo that the 
tearning of this country would ſoon come withia a very narrow 
compals. 

It is ſubmitted, that theſe circumſtances aught to have weight 
In aid of the general argument ; and upon the whole, the de- 
tenders, with humble confidence, expect to be ablolved from 


shis action. 


In reſpect whercof, &. 
ILAY CAMPBELL. 
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4, Ad for the encouragement of learning. by wi}ting the capie, of pr inted 
- books in the authors or 1 of. ſuch. copies, during the times there- 
in mentioned, 


| HEREAS' printers, bookſellers, and leer perſons Have af 


late frequently taken the liberty of printing, reprinting, . 


4 


and publiſhing, or cauſing to be printed, reprinted, and publiſſi- 
ed books, and other writings, without the conſent of the authors 
or proprietors of ſuch books and writings, to their very great 
detriment, and too often to the ruin of them and their families: 
For preventing therefore ſuch practices for the future, and for 
the encouragement of learned men to compole and write uſeful 
books; may it pleaſe your Majeſty, that it may be evacted, and 
be it enacted by the Queen's moſt Excellent Majeſty,” by and 
with the advice and conſent of the Lords Spiritual and Tempo- 
ral, and Commons in this preſent Parliament aſſembled, and by 
the authority of the ſame, That from and after the tenth d 
of April, One thoufand ſeven hundred and ten, the author of 
any book or books already printed, who hath not transferred to 
any other the copy or copies of fuch book or books, ſhare or 
ſhares thereof, or the bookſeller or bookfellers, printer or print- 
ers, or other perſon or perſons, who hath or have purchaſed or 
acquired the copy or copies of any book or books, in order to 
print or reprint the fame, ſhall have the ſole right: and liberty of 
printing ſuch book and books for the term of one and tuenty years, 
to commence from the faid tenth day of April, and no longer 
And that the author of any book or books already compoſed, 
and not printed and publiſhed, or that ſhall hereafter be com- 
poſed, and his afſignee or afſigns ſhall have the ſole liberty of 
printing and reprinting fach book and books for the term of 
fourteen years, to commence from the day of the firſt publiſhing 
the ſame, and no longer + And that if any other bockſeller, print- 
er, or other perſon eher from and after the tenth day of 
April, One thoufand feven hundred and ten, within the times 
granted and limited by this act, as aforeſaid, fhalb print, reprint, 
or import, or cauſe to be printed, reprinted, or imported, any 
ſuch book or books, without the conſent of the proprietor or 


proprietors thereof firſt had and obtained in writing, ſigned in 
U | the 


(4:98) ] 


the preſence of two or more credible witneſſes, or knowing the 
ſame to be ſo printed or reprinted, without the conſent of the 


proprietors, ſhall fell, publiſh, or expoſe to ſale, or cauſe to be 


told, publifhed, or expoſed to ſale, any ſach book or books, 
without ſuch conſent firſt had and obtained, as aforeſaid, Then 
ſuch offender or offenders ſhall forfeit ſuch book or books, and 
all and every ſheet or ſheets, being part of ſuch book or books, 
to the proprietor or the proprietors of the copy thereof, who 
ſhall forthwith damaſk and make waſte paper of them: And fur- 
ther, That every ſuch offender or offenders ſhall forfeit one 
penny for every ſheer which ſhall be found in his, her, or their 
cuſtody, either printed or printing, publiſhed or expoſed to tale, 
contrary to the true intent and meaning of this act, the one 


moiety thereof to the Queen's moſt excellent Majeſty, her heirs 


and ſucceffors, and the other moiety thereof to any perſon or per- 
ſons that ſhall ſue for the ſame, to be recovered in any of her Ma- 


jeſty's Courts of Record at Weſtminſter, by action of debt, bill, 


plaint, or information, in which no wager of law, eſſoign, privi- 
lege, or protection, or more than one imparlance ſhall be allowed. 

And whereas many perſons may through ignorance offend 
againſt this act, unleſs ſome proviſion be made, whereby the 


property. of every ſuch book, as is intended by this act to be ſccur- 


ed ta the proprietor or proprietors thereof, may be aſcertained, 

as likewiſe the conſent of ſuch proprietor or proprietors tor the 
printing or reprinting of ſuch book or books may from time to 
time be known: Be it therefore further enacted by the authority 
aforeſaid, That nothing in this act contained ſhall be conſtrued to 
extend to ſubject any bookſeller, printer, or other perſon what- 
ſoc ver, to the fortcitures or penalties therein mentioned, for or 
by realon of the printing or reprinting of any book or books 
without ſuch conſent as aforeſaid, unleſs the tithe to the copy, 
or ſuch book ar books herealter publiſhed, ſhall, before ſuch 


publication, be entered in the regiſter-book of the Company of 


$:arioners, in ſuch manner as hath been. uſual, which regiſter- 
book ſhalt at all times be kept at the Hall ef the ſaid Company; 


and unleſs ſuch conſent of the proprietor or proprietors be in 


like manner entered, as aforeſaid; for every of which ſeveral 


entries ſixpence ſhall be paid, and no more; which ſaid regiſter- 


book may, at all ſeaſonable- and convenient times, be reſorted 
to, aud inſpected by any Hdok leller, printer, or other perſon, 


for the purpoſes before mentioned, without any fee or reward; 
and 
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and the clerk of the ſaid Company of Stationers ſhall, when .and 
as often as thereunto required, give a certificate under his hand 
of ſuch entry or entries, and for every ſuch certificate may take 
a fee not exceeding ſixpence. 
Provided nevertheleſs, That if the clerk of the ſaid Company 
of Stationers for the time being, ſhall refuſe or neglect to regi- 
ſter or make ſuch entry or entries, or to. give ſuch certificate, 
being thereunto required by the author or proprietor of ſuch 
copy, or copies, in the preſence. of two or more credible wit- 
neſſes, That then ſuch perſon and perſons ſo retuſing, notice 
being firſt duly given of ſuch refuſal, by an advertiſement in the 
Gazette, ſhall have the like benefit as if ſuch entry or entries, 
certificate or certificates, had been duly made and given; and 
that the clerks ſo refuſing, ſhall, for any ſuch offence, forfeit to 
the proprietor of ſuch copy or copies the ſum of twenty pounds, 
to be recovered in any of her Majeſty's Courts of Record at Weſt- 
minſter, by action of debt, bill, plaint, or information, in which 
no wager of law, eſſoign, privilege, or protection, or more than 
one imparlance ſhall be allowed. 

provided nevertheleſs, and it is hereby further enacted by the 
authority aforeſaid, That if any bookſeller or bookſellers, print- 
er or priaters, ſhall, after the ſaid five and twenticth day of 
March, One thouſand ſeven hundred and ten, ſet a price upon, 
or ſell, or expole to ſale, any book or books at ſuch a price or 
rate as ſhall, be conceived by any perſon or perſons to be high 
and unreaſonable ; It ſhall and may be lawful for any perſon or 
perſons to make complaint thereof to the Lord Archbiſhop of 
Canterbury for the time being; the Lord Chancellor, or Lord 
Keeper of the Great Seal of Great Britain for the time being ; 
the Lord Biſhop of London for the time being; the Lord 
Chief Juſtice of the Court of Queen's Bench, the Lord Chicf 
Juſtice of the Court of Common Pleas, the Lord Chief Baron 
of the Court of Exchequer, for the time being; the Vice- 
Chancellors of the two Univerſities for the time being, in that part 
of Great Britain called England; the Lord Preſident of the Seſ- 
fions for the time being ; the Lord Juſtice General for the time 
being ; the Lord Chief Baron of the Exchequer for the time 
being; the Rector of the College of Edinburgh for the time 
being, in that part of Great Britain called Scotland; who, or 


any one of them, ſhall and have hereby full power and authori- 


ty, fr om time to time, to lend for, lummon, or call before him 
| Fs 
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or * ah bookſeller or bookſellers, printer” or printers, and 
to examine and enquire of the reaſon of the dearnefs and en- 
hancement of the price or value of ſuch book or books by him or 
them ſo.ſold or expoſed to ſale; and if upon ſuch enquiry . and 
examination it ſhall be found, that the price of ſuch book or 
books is enhanced, or any wiſe toc high or unreaſonable, then and 
in ſuch caſe. the ſaid Archbiſhop' of Canterbury, Lord Chancel- 
Jor or Lord Keeper, Biſhop of London, two Chief Juſtices, Chief 


Baron, Vice-Chancellors of the Univerſities, in that part of Great 
Britain called England; and the ſaid Lord Preſident of the Seſ- 


ſions, Lord ſultice General, Lord Chief Baron, and eh 
a. 


the College of Edinburgh, in that part of Great Britain call 


Scotland, or any one or more, of them, o enquiring and examin- | 


ing, have hereby full power and authority to reform and redreſs 
the ſame, and to limit and ſettle the price of every ſuch printed 
book and books, from time to time, according to the beſt. of 
their judgments, and as to them ſhall ſcem juſt and reafonable ; F 
and in calc of alteration of the rate or price from what was ſet 
OF demanded by ſuch bookſeller or bookſellers, printer or print- 
ers, to award and order ſuch bookſeller and boukſellers, printer 
and printers, to s all the coſts and charges that the perſon or 
perſons ſo complaining ſhall. be put unto, by reaſon of ſuch 
complaint, and of the cauſing ſuch rate or price to be ſo limited 


and ſettled ; all which ſhall be done by the ſaid Archbiſhop of | 


Canterbury, Lord Chancellor or Lord Keeper, Biſhop of Lon! 
don, two Chief Juſtices, Chief Baron, Vice-Chancellors of the 
two Univerſities, in. that”: part of Great Britain called Eng land; 
and the ſaid Lord Preſident of the Seſſic jons, Lord Tuftice* 8785 
ral, Lord Chief Baron, and Rector of the College of Edi nburgh, 
in that part of Great Britain called Scotland, or any one of them 


by writing under their hands and ſeals, and thereof public” notice 
mall be forthwith given by the ſaid bookſeller or baokſeNers, 


printer or printers, by an advertiſement } in the Gazette; and if auy 
bookſeller or bookſellers, printer or printers, ſhall afrer fuch ſer- 
tlement made of the ſaid rate and price, ſell. or expoſe to Tale, any 
book or books at a higher or greater price than what ſhall have 
been ſo limited and ſettled, as aforeſaid, Then and 1 in every {ach 

caſe, ſuch bookſeller and bookſellers, priuter and printers, ſhall 
forfeit. the ſum of five pounds for every ſuch book ſo by him, 
her, or them fold or expoſed to ſale, one moiety thereof” to the 
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1 
Queen 's moſt Excellent Majeſty, her heirs and ſucceſſors; and 
the other moiety to any perſon or perſons that ſhall ſue for the 
ſame, to be recovered, with colts of ſuit, in any of Mer Majeſty? 8 
Courts of Record at Weſtminſter, by action of debt, bill, plaint, 
or information, in which no wager of law, eſſoign, priviiege, or 
protection, or more than one imparlance ſhall be allowed. 
Provided always, and it is hereby enacted, That nine copies 
of each book or books, upon the beſt paper, that from and at- 
ter the ſaid tenth day of April, One thouſand ſeven hundred 
and ten, ſhall be printed and publiſhed, as aforeſaid, or re- 
printed and publiſhed with additions, ſhalt, by the printer and 
printers thereof, be delivered to the warehonſe-keeper of the 
laid Company of Stationers for the time being, at the Hall of 
the ſaid Company, before ſuch publication made, for the uſe of 
the Royal Library, the Libraries of the Univerſities of Oxford 
and Cambridge, the Libraries of the four Univerſities in Scot- 
land, the Library of Sion College in London, and the Library 
commonly called the Library belonging to the Faculty of Ad- 
yocates at Edinburgh, reſpectively ; "which {41d war et A- 
er is hereby required, within ten days after demand by the 
keepers of the reſpective Libraries, or any perſon or perfons by 
them or any of them authorized to demand the laid copy, to 
deliver the fawe, for the uſe of the aforeſaid libraries; and if 
any proprietor, + bookſeller, or printer, or the ſaid warchouſe— 
ner of the ſaid. Company of Stationers, fhall not oblerve the 
42 s act therein, That then he and they, {o making! 
eliyering the ſaid printed copies, as aforcſaid, 
the value of the {aid printed copies, the ſum 
copy not ſo delivered, as alſo the value 
ſo delivered, the ſame to be recovered 
er heirs and. ſueceſſors, and by the 
Holars of any of the ſaid Univerſi- 
Fellows of Sion College, and the 
os a with their full coſts 


her enacted, That if any per- 
3 of this act, in that part of 


7 ſhall be recoverable by. any 
ere. 
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Provided, That nothing in this act contained, do extend, or 
ſhall be conſtrued to egtand. to prohibit the importation, vend. 
ing or ſelling of any books in Greek, Latin, or any other fo- 
reigu language, printed beyond the ſeas; any thing in this act 
conta ned to the contrary notwithſtaading. 

And be it further enacted by the authority aforeſaid, Tha if 
any action or ſuit all be commenced or brought againſt avy 
p-rion or perions whatſoever, for doing or cauſing to. be done 
any thing in purſuance: of this act, the defendants in ſuch aQion 
may plead the general iſſue, and give the {pectal matter in cl. 
dence; and if upon ſuch action a verdia be given for the defen- 
dant, or the plaintiff become nonſuited, or diſcontinue his action, 
then the defendant ſhall have and recover his ſull coſts, fc; 
which he ſhall have the-ſame remedy as a deteugzeng, in any caſe 
by law hath. 

Provided, That nothing | in this act contained hall extend, a 
; be conſtrued to extend, either to prejudice or confirm. any right 
that the faid Univerſities, or any of them, or any perſon or per 
I ſons have, or claim to have, to the printing or reprinting any 

wy” book-or copy already printed, or hereafter to be printed. 

| Provided nevertheleſs, That all actions, fuirs, bills, indid 
n ments, or informatious for any offence that ſhall be committed 
3 againſt this act, ſhall be brought, ſued, aud commenced within 
| three months next after ſuch offence committed, or elſe the ſans 

| ſhal be void and of none effect. p 5 
ia Provided always, That after the expiration ol he ſaid terms 
fourreen-years, the. ſole , right of printing or dif” 
ſhall return to theuthors thereof, it they ary 
auother term of farrteen years. 
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